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IN THE 

(Court of Appeals, liatrirt of (Columbia 

October Term, 1917. 


No. 3074. 


Isaac T. Mann, 

Appellant, 

vs. 

Celia M. R. Boyts, 
Appellee. 


BRIEF FOR APPELLANT. 


Statement. 

This is ail appeal by the appellant, defendant below in a 
suit for a mandatory injunction, from a decree deifying him 
the party wall privilege granted by the Building Regula¬ 
tions, promulgated October 17, 1791, to the owners of ad¬ 
joining lots in the City of Washington, and requiring him 
to take down and remove wholly to his own premises the 
south wall of his residence, already completed as a party 
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wall when the suit for injunction was instituted. The facts 
of the case are in substance as follows: 

By her original bill, filed August 7, 1915, described by 
clerical error in the transcript of record as filed August 17, 
appellee alleged that she was the owner of premises No. 
1329 16th Street, N. W., erected on Lot 58 and parts of 
Lots 59 and 113, in Square 195, having a frontage of 31 
feet and 2 inches; that between the north wall of her said 
dwelling and the party line separating her property from 
that of the appellant there had been reserved by herself and 
her predecessors in title an open space of 3 feet, 10^4 inches, 
running the full depth of the house, used both as a walk 
and to furnish light and air to her dwelling; that projecting 
out from her north wall, to the extent of 3 feet and 5 inches, 
at the second story of her building, had been constructed an 
oriole octagon bay-window, the cornice and trimmings of 
which window extended over the 5 $4 inches intervening 
between the north wall of the window and the party line 
between her property and that of the appellant; that the 
appellant’s property, to the north of her said building, had 
been composed in part of a side lot, about 30 feet, one-half 
inch wide, intervening betwen her property and the south 
wall of his dwelling as originally constructed; that the ap¬ 
pellant was engaged in constructing an addition to his resi¬ 
dence, across his said side lot, the south wall of which 
addition, about 27 feet 3inches in length, he placed 5% 
inches upon appellee’s property, the said wall projecting the 
said 5 $4 inches over the party line separating their proper¬ 
ties, the remaining thickness of the said wall, 7 ]4 inches, 
being laid on appellant’s land; that the appellant’s plans for 
his said addition, without any notice to or knowledge by the 
appellee, had been submitted to and approved by the In¬ 
spector of Buildings of the District of Columbia, after which 
the appellant, through his architect and contractors, who 
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were also made parties to the bill, had placed brick and mor¬ 
tar to the full height of the proposed addition, extending as 
aforesaid 5}£ inches over on appellee's land, and had re¬ 
moved about 5-)i inches of the cornice, sill and oth^r parts of 
her oriole octagon bay-window, so that the appellant’s south 
wall now completely seals the front portion of | the bay- 
window, leaving appellee without either air or light, marring 
the attractiveness of her home, and causing her great and 
irreparable injury; that the act of defendants in thus con- 

I 

structing the said south wall partly upon her land vj-as under 
a claim of right by them to do so under Section 62 of the 
Building Regulations of the District, providing! that the 
person appointed by the Commissioners to superintend build¬ 
ings [now the Building Inspector] might regulatg walls to 
be built between party and party, setting the foundation 
thereof equally upon their respective lands, to be of the 
breadth and thickness determined by such person to be 
proper, and that the first builder “shall be reimbursed one 
moiety of the charge of such party wall, or so much thereof 
as the next builder shall have occasion to make uSe of, l>e- 
fore such next builder shall anyways use or break into the 
wall.” The bill alleges, as is the fact, that this provision 
of the Building Regulations is practically identical with that 
promulgated by President Washington on October |17, 1791, 
under a grant of power contained in the conveyances from 
the original proprietors of the land upon which the Federal 
City was to be laid out, those conveyances providing that 
the lands so conveyed were to be “subject to such terms and 
conditions as shall be thought reasonable by the President, 
for the time being, for regulating the materials ancl manner 
of the buildings and improvements on the lots generally in 
said city, or in particular streets or parts thereof, for com¬ 
mon convenience, safety or order; provided such terms and 
conditions were declared before the sale of any of the said 
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lots"; that, under this grant of power, President Washing¬ 
ton had promulgated the building regulations, including the 
provision in question, before any sale of lots, and that there¬ 
upon all lands lying within the limits of the Federal City 
had become and were “subject to the regulation so as afore¬ 
said established and so continue to the present time.’’ 

The bill claimed that the land of the appellee was not sub¬ 
ject to the use or easement of the party wall claimed by the 
appellant, on the ground that the building regulation in 
question “had reference only to bona fide party walls con¬ 
structed and to be constructed for the mutual benefit of the 
parties, or which could be used for their mutual benefit, and 
that the wall partially constructed by the defendant Mann, 
or his agents, above described, is not a bona fide party wall, 
is in no sense a party wall as defined in said regulations, is 
not now and can never be of any use or benefit to plaintiff, 
and was not intended to be of any use or benefit to plain¬ 
tiff, but on the contrary is greatly to the detriment of plain¬ 
tiff and detracts greatly from the value of plaintiff's prem¬ 
ises —this for the reason that “the plaintiff and her grant¬ 
ors as early as 1887, when plaintiff's house was built, exer¬ 
cised their right and signified their intention by the erection 
of a permanent building on her land of great value, the 
north wall of which was constructed three (3) feet ten and 
three-quarters (10inches south of the party line, said 
space being reserved for light and air and for the general 
attractiveness, health and comfort of plaintiffs’ home; 
that the defendant Mann and his agents had notice of these 
facts, necessarily appearing from an examination of plain¬ 
tiff s home and also from the records in the Office of the 
Inspector of Buildings for the District of Columbia, and 
that the Inspector, when he approved the plans for said 
addition to the home of the defendant Mann, likewise had 
such notice. 
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The one issue raised by the plaintiffs bill as originally 
presented was, therefore, whether the building regulation 
established by President Washington under the authority 
to that end conferred by the deeds from the original pro¬ 
prietors of the lands on which the Federal City stands, and 
which regulatoin conferred upon every owner of a lot in 
that city the right to construct a party wall which should 
stand half upon his lot and half upon that of the adjoining 
owner, is annulled, and the party wall privilege Withdrawn, 
if the owner first improving his lot shall so construct his 
building as not to require, or for the time being tp be bene¬ 
fited by, a party wall. This contention was sustained by the 
court below, and is still the principal question in tljis case. 

By her amended bill, filed August 17, 1915, the appellee 
raised a further point, namely: That no deed was ever 
made by the Commissioners, appointed to lay out the Fed¬ 
eral City, to Samuel Blodgett, the original proprietor who 
was the common source of title to the appellee and the appel¬ 
lant, “so no direct imposition upon his land was created by 
the inclusion in the deeds to purchasers from said Commis- 
sioners of the provisions of President Washington’s Regu¬ 
lations” ; that “in so far as said regulations are effective, it 
is exclusively because of their incorporation in the deeds 
divesting the property from the United States, jand that, 
inasmuch as such regulations could not be and were not by 
the provisions of any such deed imposed upon said! Blodgett, 
the common source of the title of the parties to thisj cause, no 
supposed party wall right has ever 1>een created or now 
exists in respect to the property involved in this suit.” The 
amended bill further claims that, the appellee’s hofise having 
been constructed in or about the year 1887, and having been 
maintained ever since, the bay-window included, the ap¬ 
pellee, “if any acquisition of right was necessary^ acquired 
by prescription by the open, notorious and continued use 
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thereof, the absolute right to the use of her said land for the 
purposes for which it had been so continuously used,” and 
that any provision of any building regulation purporting to 
confer authority upon the appellant to construct a party wall 
upon part of her premises, defacing her home, removing a 
part of her bay-window, bricking up the front thereof, or 
otherwise preventing her from using that part of her house 
and land, was unconstitutional, null and void. 

The amended bill further discloses the fact that prior to 
commencing the erection of the wall, appellant's architect, 
George Oakley Totten, Jr., on May 19, 1915, wrote her, 
asking permission to allow a projection over her property 
of the cornice of appellant's addition, and adding: “Should 
you not care to comply with Mr. Mann’s request, he has 
the right to build his addition with the wall centered on the 
party line, and to leave the wall perfectly blank, which 
would certainly not be as advantageous for vour property.” 
This letter was accompanied by a copy of appellant's plans 
(Rec., 47), which plans showed a party wall, centered on the 
party line (Rec., 56), the architect’s letter proposing to 
stucco the south wall if the permission to extend the cornice 
were granted (Rec., p. 16). To this communication appel¬ 
lee replied, in a letter addressed to the Inspector of Build¬ 
ings (Rec., 17) but mailed to Mr. Totten (Rec. 51-52, 55- 
56), as follows: “I am sorry I can not grant the request 
for Mr. Mann, permission to extend moulding and cornice 
of the proposed addition to his property, 1333 16th Street 
over my property for one foot, as this would very materially 
interfere with light and air in my house. You will please 
ascertain the correct party line with exactness, as fence now 
near the party line was built by my husband, and both the 
wood and iron fence are on my land and not on the party 
line. Yours very truly, Celia M. R. Boyts.” 


I 
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Both the architect (Rec., 58) and the appellant (Rec., 61) 
understanding from this letter that the appellee would not 

I 

consent to the cornice projection, but that she offered no 
objection to the party wall, they proceeded with its erection, 
and according to the testimony for appellee (Rpc., 50) it 

• i 

had been practically completed, while according to that of 
the builder (Rec., 52) it had been altogether completed, 
before appellant, his architect or his builders had any notice 
of objection. 

The answer of the appellant (Rec., 20-25) avdrs in sub¬ 
stance that his south wall is a bom . fide party wall, as de- 

I 

fined in the Building Regulations; that his claim of a right 
to erect it as a party wall was communicated to tlje appellee 
by the letter of his architect of May 19, 1915, admitted by 
her letter in reply of May 24, 1915, followed byjno notice 
of objection or dissatisfaction upon her part until the wall 
had been fully and completely constructed, and without 
knowledge, suspicion or cause upon the part of appellant to 
suspect that his right to construct it as a party Wall would 
be in dispute or any objection made thereto; tljat it was 
placed 5j4 inches, instead of 6 V 2 inches, on plaintiff’s prop- 

I 

erty, in order that a coat of stucco might be appjlied to its 

i 

south face, for the benefit of the plaintiff’s premises, which 
work of stuccoing, however, was not now intended to be 
done and would not be if not desired by the plaintiff; that 
only the central pane of the bay-window was in contact with 
or “sealed” by the party wall, there being two other windows 
in it from which it drew light and air irrespective of the 
party wall; that the only structural interference! with the 
plaintiff’s premises was the removal of about 5-yi inches of 
the cornice and other portions of her frame bay-window, 
authorized by Section 71 of the Building Regulatipns, which 
work of cutting away was carefully and properly done with¬ 
out occasioning any injury to plaintiff’s house orjany dam- 
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age thereto except a iittle painting or other renovation which 
the appellant was required, and was ready and willing, to 
do, in accordance with Section 72 of the Building Regula¬ 
tions ; and that t .le attempt of the bill to exclude from the 
operation of the Building Regulations the many squares and 
parts of squares in the City of Washington which were 
allotted by the Commissioners to the original proprietors, as 
well as its contentions against the validity of the Building 
Regulations, presented, as the appellant was advised, mere 
conclusions of law, which, besides being obviously without 
merit, required no answer from him. 

As above noted, it was argued below that the letter of the 
architect of May 19, 1915, above referred to (see Rec., 16), 
though stating that, if appellee did not care to comply with 
appellant’s request, he had the right to place his addition 
with the wall centered on the party line, did not state affirm¬ 
atively that the wall would be so placed, which view seems 
to have been adopted by the learned justice below, who in¬ 
terprets her letter in reply, also, as not saying she under¬ 
stood the wall would be so centered. She testifies, however 
''Rt. 49), that she “saw the concluding sentence of the 
Totten letter, stating that if she did not care to comply with 
the request, Mr. Mann had a right to build the addition with 
the wall centered on the party line, and thought it was 
something to frighten her into singing.” In other words, 
understanding that the architect was threatening that a 
party wall would be erected, centered on the party line, if 
she declined to concede the desired projection of the cornice, 
she replied, declining to consent to the projection and ask¬ 
ing, only, that the Building Inspector would “ascertain the 
correct party line with exactness, as fence now near party 
line was built by my husband, and both wood and iron 
fence are on my land, and not on the party line.” 
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The architect testified that it was his intentiorj to state 
that the wall would be centered on the party line if consent 
to extension of appellant s cornice were refused, afid that if 
his letter did not sufficiently do so, he “did not iuse good 
English; that was certainly his intention; that it jwas with 
the object in view of building a party wall if s% did not 
consent that he had previously drawn the plans for a party 
wall” (Rec., 58); that the plans, as drawn, were for a party 
wall, liecause it would be very easy to draw the wall back 
if consent to the cornice were given, while if not so drawn, 
and afterwards extended so as to be a party wall; it would 
leave the owner open to an extra charge on the pkrt of the 

builder (Rec., 56). 

Some effort was made in the testimony to sho^v that the 
south wall, as built, was not so constructed as to be available 
for use as a party wall; this testimony, however, resulting, 
in every instance, in its being made apparent by the admis¬ 
sions of appellee’s own witnesses that the objections sought 
to be raised by them were purely captious, and that the \\ all 
was so constructed as to be entirely capable of use las a party 
wall. Thus the appellee’s witness Mullett (Rec..|36), hav¬ 
ing stated on direct examination, with referenjce to its 
party wall aspects,” that the south side of the wall was built 
of arch brick, upon which stucco was to be applied, that 
party walls are not stuccoed, that the usual appearance of a 
party wall is “a set-back of 4)4 inches by 614 inches in width 
on a 13-inch wall, but there is no set-back in this wall,’ ad¬ 
mitted in his direct examination that “if the plaintiff should 
attempt at any subsequent time to utilize the wall, she could 
make a tie to it and could treat it as a party wall the same as 
the defendant Mann”; that if appellee did not wqnt a build¬ 
ing or addition so high that the building regulations would 
’•cnuire a thicker wall than one of 13 inches, the stucco, 
which it is proposed to utilize, would have to bejremoved”; 



and that, if the plaintiff desired to use the wall for the pur¬ 
pose of constructing her house to the full height of her main 
building—it being a story higher than the addition—she 
could not do so without reenforcing it with steel, etc.; but, 
upon cross-examination this same witness (Rec., 37) ad¬ 
mitted that there was nothing in the fact that the wall was 
1 -‘lilt of arch brick to prevent its use as a party wall; that no 
stucco had been applied to the south wall of the addition; 
that, “as it now stands (see supra, p. 7), there is nothing 
to prevent its use as a party wall/' and that the fact that 
the adjoining owner may want to carry his wall higher “is 
not a test of a party wall.” The exhibit from the Building 
Regulations (Rec., 44) shows that a wall of the thickness 
of appellant’s south wall, which is 13 inches, is all that is 
required in a building four stories in height, thus negativing 
the suggestion of this witness that, even although as he ad¬ 
mits the necessity of re-enforcing the wall if the adjoining 
owner desires to go higher is not the test of a party wall, 
the appellee could utilize the south wall to the full height of 

o 

her present building without re-enforcement. 

One Emmert (Rec., 42-44), the remaining witness by 
whom it was attempted to show that the south wall is not 
so constructed as to admit of its use as a party wall, based 
his testimony that, “as a builder, I do not think that it could 
be used to any advantage,” on the ground that plaintiff 
would have to remove her present north wall, in order to 
extend to and use appellant's south wall; that he thought 
the south wall, being a 13-inch wall, was not sufficiently 
thick, “the building regulations requiring an 18-inch wall 
in the basement and first story of a house of the height of 
the plaintiff’s house, testifying not as an architect but as a 
builder ; that there were no openings left in the south wall 
:or ties, whetfeas party walls were usually recessed for that 
purpose: that two chimneys in the appellee’s wall would 
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interfere with the use of the south wall by her, and that, 
“if stucco should be placed upon the wall, iron or metal laths 
would have to be used, but, in its present condition: it could 
be plastered without using them.” On cross-examinatioij 
this witness also admitted that “the use of arch brick does 
not interfere with the use of the wall as a party wall’’; that 
he “did not know that there was anything in the building 
regulations about recesses being left in party wallls,” and 
that, in their absence, a bricklayer, whose wages are six 
dollars per day, could do the cutting to provide the necessary 
recesses in several days—he would not like to say positively 
whether or not one bricklayer could not do that work in two 
days. As shown above, this witness’s impression that the 
wall would require reenforcement if appellee should use 
it for extension of her present building to its full height— 
even if that necessity had any bearing upon the question 
whether or not the south wall is a party wall—wajs errone¬ 
ous, the Building Regulations (Rec., 44) holding a 13-inch 
wall sufficient for &ny building not more than fopr stories 
in height. 

The witness Davis, who built the wall, testifies that it is 
a “blank, solid brick wall, 13 inches thick, the usual thick¬ 
ness for a party wall, and that if the appellee shopld desire 
“to use the wall in controversy, in extending heir present 
wall to the rear, front or side, no difficulty would be en¬ 
countered in so doing” (Rec., 52-3). His partner^ William 
P. Lipscomb, testifies that the south wall is a tjwo-story, 
13-inch, solid brick wall, with no opening in it, that it is a 
party wall, checked as such by the Building Surveyor, and 
that the builders would not have been permitted to get the 
wall two feet high if it were not so, but would have been 
required to take it down (Rec., 54-5). Mr. Totten, the 
architect, testifies (Rec., 56, 58) that, if the appellee should 
desire to use the south wall in connection with her own prop- 



erty, to extend it cither to the west, east or south, he knew 
of no difficulty she would experience in doing so; that it is 
not necessary to recess a party wall in order to build, but 
merely to take out a few bricks and bond the wall in; that 
leaving recesses is never done, or at least it is not the general 
rule to do so, for the reason that, if recesses are left in the 
wall, it would be left open to the weather. 

One further objection to the south wall as a party wall, 
though merely suggested, may be briefly considered. Ap¬ 
pellee's bill, among other matter descriptive of it, states that 
it is 27 feet 3jd inches in length; and, though without in 
terms urging its length as an objection to it as a party wall, 
latu in her bill denies that it is a party wall; in response 
to which the answer, after alleging that it is a solidly con¬ 
structed. well built wall, three stories in height, complying 
in all respects with the building regulations, available for use 
by the plaintiff or other owner of her property, adds that 
“the said distance of 27 feet 3>4 inches in lineal extent 
equals or exceeds perhaps one-third of all the party walls 
in the District of Columbia, and the same is so constructed 
as readily and easily to permit the plaintiff or owner of her 
property at any time to extend or to continue the said party 
wall, either toward the front or toward the rear of her lot, 
for any distance which may l>e desired, using the said party 
wall as now constructed for the purpose of any such ex¬ 
tension or extensions.” No testimony was adduced by the 
appellee in contradiction, or objecting to the wall as a party 
w.dl on the ground of its length, as was necessary if relief 
upon that ground was sought, under the state of the plead¬ 
ings as above set forth; notwithstanding which fact, and 
accordingly in the absence of any evidence upon which to 
base an objection upon that .ground, the lower court in its 
oral opinion, stenographically reported, unsigned, and it is 
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believed improperly incorporated in the digest of!evidence, 
states, at p. 62 of the Record: 


“In the present case the wall is a comparatively short 
one. It begins quite a distance back from the building 
line, and, even if there were no- building upon the other 
land, I think it would be a fairly open question whether 
this wall as it was constructed was a fair tender of a 
party wall. But in this case the erection of this wall 
required the actual removal of a part of the plaintiff’s 
building previously constructed. It seems jto me it 
would l>e a mockery to say that the wall bujilt by the 
defendant in this case was within any fair | construc¬ 
tion of the law and the regulations an offer tolthe plain¬ 
tiff of a party wall. I have not had much doubt upon 
that question; at least, I did not have at the Conclusion 
of the case.” 


With respect to the removal of a part of plaintiff’s build¬ 
ing, thus referred to, both the original and the amended 
bills of the appellee allege that the defendants-without her 
knowledge or consent, removed “about 5 Y\ inches of the 
cornice, sill, and other parts of the said oriole octjigon bay- 


window of plaintiff's house, which was entirely upon plain¬ 
tiff’s land.” The answer (Rec., 22) replies thatj in order 


to construct the party wall, it l>ecame necessary to remove 
al>out 5-K inches of the cornice and other portions of the 
said frame bay-window, which removal was ahd is ex- 
pressly authorized by Section 71 of the Building Regula¬ 
tions in force in the District of Columbia. The evidence, 
without contradiction, shows (Rec., 52-3) that tl'je sill was 
not cut, and that nothing was done except to cut away a 
part of the cornice to permit the erection of the flarty wall, 
which was done in a careful manner, so as not td> mar any 


other portion, and that all necessary renovation \vas made. 
No evidence was offered to show that the plaintiff’s prem- 










ises are injured, either for any practical purpose or in ap¬ 
pearance, by the removal of a part of the cornice, except 
that it enabled the ap]>ellee to locate his south wall as a 
party wall. 

To dispose of this point briefly here, avoiding further dis¬ 
cussion later, the appellant rests upon the proposition, in¬ 
sofar as he is concerned, that if, as adjoining owner, he 
had the right to build a party wall centered on the divid¬ 
ing line between the two properties, the plaintiff could not 
deprive him of that right by attaching a cornice to her frame 
bay-window, the removal of 5J4 inches of which cornice, 
without injury to or any resulting inconvenience in the use 
of her building alleged or attempted to be proved, was neces¬ 
sary to admit of the exercise of his right to erect the party 
wall. 

As shown by the record, the appellant, being authorized 
by the Building Regulations to extend the party wall 6 '/> 
inches over upon appellee's land, extended it in fact only 
5j4 inches, so that it might be stuccoed and its appearance 
thereby improved without extending, altogether, beyond the 
6K> inches. At p. 54 of the Record, a point was attempted to 
be made about this on the ground that, if the appellee, seek¬ 
ing to use the, wall, should extend her north wall only 6 1 /> 
inches, being one-half of the thickness of the party wall, 
there would be a recess of -yl of an inch, which she would 
be under the necessity of filling in with plaster, at some 
slight expense. If the principle dc minimis non curat lex 
were an insufficient answer to this objection, Kosack vs. 
Johnson. 38 App. D. C., 62, 67, conclusively disposes of it: 

“The regulation as to party walls in this District au¬ 
thorizes a property owner to construct a party wall one- 
half on his own land and one-half on the land of his 
neighlxir. The servient owner may then, at any time, 
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use the wall for the purpose of attaching a buiiding 
thereto, by paying the dominant owner one-half of the 
cost of the wall. The wall thus becomes a party wall 
solely at the will of the dominant owner, by reason of 
his extending it onto the land of his neighbor. He 
may place one-half of the wall thereon, but, if he elects 
only to appropriate a smaller fraction, he creates none 
the less a party wall. The fact that he chooses to take 
less is his own option, and will not prevent this servient 
owner from using the wall." 

The only remaining question of fact perhaps necessary 
to be mentioned relates to appellee's contention that the pro¬ 
jection of the party wall 5'/\ inches over her line deprives 
her premises of light, to her irreparable injury, ietc. The 
undisputed fact is that the wall is 27 feet 3 inches; in length 
and three stories high, and that, if brought only to the divid¬ 
ing line between the two properties, it would be j only 5)4 
inches distant from the face of appellee’s bay-window, the 
sealing of which by the wall is complained of. Her witness 
Emmert testified, at p. 45, that if the wall were “moved 5)4 
inches north, there would be considerable light and ventila¬ 
tion in the second-story room"; that a window 5j-}4 inches 
away from a blank wall 27 feet 3 inches long, \yill give a 
great deal of light and ventilation.” When the defendant 
came to reply to this self-obviously untenable testimony 
(Rec.. 53), the court, upon the appellee’s objection to testi- 
monv in reply upon the point, ruled, with the consent of lroth 
parties, that “matters of opinion upon this point, from 
whichever side they may have come, will l>e disregarded ; 
which ruling left this matter, like that supra in regard to 
the length of the wall as constituting an objection to its 
being a party wall, with no evidence in the record in support 
of the appellee's contention; notwithstanding Which fact 
the trial court in its oral opinion (Rec., 63) said: ;“I realize 



that there is a b'g difference between u wall standing where 
this dues and a wall standing five and a fraction inches back; 
it is ji <. as great as the difference between having this wall 
where it is and not having any wall at all in that vicinity; 
but I think the evidence fairly shows that this additional 
five and a fraction inches is a serious inconvenience and 
damage to the plaintiff.’’ The only evidence upon the point 
was that of the witness Emmert, stricken out by the court of 
its own motion and with the consent of appellee’s counsel, as 
above noted. This and other features of the oral opinion 
of the court, referred to at p. 35, infra, evidence, we submit, 
the wisdom of Rule XXII of this Court, making only written 
opinions below a proper part of the transcript of record here. 


The facts in relation to an assignment of error based upon 
the exclusion of evidence remain to be stated. 

In her amended bill, as shown above, the appellee claimed 
that, because the authority, conferred by the original pro¬ 
prietors of the land comprising the City of Washington, to 
establish Building Regulations was contained in deeds from 
those proprietors, and that, in the re-assignment to Samuel 
Blodgett, the common source of title in this case, of one-haif 
of the property conveyed to him by the Commissioners, pur¬ 
suant to the scheme of establishing the said City, no deed 
of conveyance was executed, but simply a certificate of 
allotment, stating (Rec., 30) that the Commissioners and 
Blodgett had agreed that the whole of Square 195 “shall 
remain to the said Samuel Blodgett, agreeably to the deeds* 
of trust concerning the lands in the said City’’; and that, 
therefore, there was no deed imposing upon him and his 
assigns acceptance of the Building Regulations as estab¬ 
lished by President Washington—followed by evidence on 
her behalf in support of this contention (Rec.. 31) that the 



deeds of trust from the original proprietors to the Commis¬ 
sioners for laying out the City of Washington provided for 
re-conveyance to the original grantors of such parts of the 
said land as were to be returned to them by conveyances, 
which should l>e “on and subject to such terms and condi¬ 
tions as shall be thought reasonable, by the President for 
the time being, for iegu!ating the materials and manner of 
the buildings and improvements on the lots, generally in the 
said City, or in particular streets or parts thereof, for com¬ 
mon convenience, safety and order; provided , such terms 
and conditions be declared before the sales of any of the 
said lots, under the direction of the President’’!; and that 
the form of re-conveyance adopted for restoring: to Samuel 
Blodgett, one of the original proprietors, the land here in 
controversy, was, not a deed, but the following form of 
allotment (Rec„ 30), which, as a part of the history of the 
establishment of the National Capital, is judicially cog¬ 
nizable as the form of allotment used for re-assigning to 
all original proprietors half of their lands which j were to l>e 
restored to them, so that, if appellee’s contention were cor¬ 
rect, only one-half the lots in the City of Washington would 
be subject to the Building Regulations: 

“The Commissioners and Samuel Blodgetit, the orig¬ 
inal proprietor of this scpiare, No. 195, in the City of 
Washington, have agreed that the whole of the same 
square shall remain to the said Samuel Blodjgett, agree¬ 
ably to the deeds of trust concerning the linds in the 
said Citv. Witness our hands this 22d daiv of Tune, 
one thousand seven hundred and ninety-five. 

(Signed) Gustavus S. Scott, 

(Signed) W illtam T hornton. 

Commissioners. 

(Signed) Samuel Blodgett. 
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Witness: 

(Signed) T. Johnson, Jr. 

(Signed) James R. Dermott. 

Just how the acceptance of title by Samuel Blodgett under 
this certificate is less binding upon him than if conveyed by 
a deed, it is not attempted to be shown. 

Notwithstanding these contentions and the evidence of¬ 
fered on behalf of the appellee to support her claim that 
Square 195 was not subject to the party wall building regu¬ 
lation prescribed by President Washington, and that her pre¬ 
decessors in title and herself were, therefore, at liberty to 
erect and maintain her dwelling house in such manner as 
not to be subject to any party wall privilege, the trial court 
rejected (Rec., 33, 36-7) the evidence offered by the ap¬ 
pellant to show that she and they had erected and were 
maintaining the south wall of her building as a party wall, 
extending for half its thickness over upon her neighboring 
owner on the south, under exception. 


Points and Authorities. 

Of the assignments of error, set forth at pp. 27-8 of the 
Record, Nos. 2, 3, 6. 7 and 8 present the substantial ques¬ 
tions involved in the case and may be resolved into the fol¬ 
lowing propositions : 

I. The evidence that the south wall of the appellee’s build¬ 
ing v. as a party wall should have been admitted 
assignments of error Nos. 2 and 3. 

II. The decree below is erroneous in holding the case a 
proper one for the issuance of an injunction, instead of 
remitting plaintiff to her remedv 1 
merit of error No. 6. 


covering 


at iaw—covering assi. <r n- 
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III. The decree below is erroneous in holding line appel¬ 
lant not entitled to maintain the wall in controversy as a 
party wall, and in requiring him to remove so mjuch of it 
as projects beyond the dividing line between the properties 
of himself and the applies—covering assignments of error 
Nos. 7 and 8. 

I. I 

I 

At p. 33 of the Record, appellant offered to jprove by 
Morris Hacker, Inspector of Buildings, and from the rec¬ 
ords of his office, that the north wall of the Carpenter Ruild- 
', which adjoined plaintiff’s building on the soiith, was a 
party wall, which offer was objected to by the appellee, re¬ 
jected by the court, and an exception on behalf of the ap¬ 
pellant duly noted. Again, appellant offered to j prove by 
Thomas A. Mullett, who was a clerk in the office of his 
father, the architect who designed plaintiff’s buiijding, that 
the south wall of that building is a party wall, ope-half of 
which stands on the premises to the south, to which evidence 
appellee also objected, and the objection was sustained by 
the court over the appellant’s exception. When plaintiff's 
house was built, there was a space between it and jthe build¬ 
ing south of it, no party wall then existing on the south line 
of plaintiff’s property (Rec., 37). 

The case, therefore, is one in which a plaintiff, |who with 
her predecessors in title, in whose shoes she stands, claimed 
and exercised the right to erect a party wall on the south 
line of her property, locating it in part on the Ibt adjoin¬ 
ing hers on the south, in Square 19S, now seeks the aid of a 
court of equity to establish, first, that no part of Square 195 
is or ever was subject to the party wall privilege established 
by the Building Regulations adopted as a part of the plan 
for the creation of the Capital City, and, secondly, that, at 
the very time when she or they were erecting a party wall on 
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the south line of her lot, they were entitled to deprive the ad¬ 
joining lot on the north of a like privilege, by the simple 
expedient of so constructing their building that they and 
their successors in title would not, while that house lasted, 
need a party wall on the north. That this evidence was ad¬ 
missible, and that the facts established by it were conclu¬ 
sive against the position of the plaintiff in this case, we 
submit is clear. 

Whether in cases in equity, reviewable in the appellate 
tribunal upon the evidence as well as upon the law, it is 
proper practice, or permissible, for the trial court to exclude 
evidence offered by the parties, necessitating, in case of 
error, that the case be sent back for a re-trial and perhaps 
for a second or a third’ appeal, or the like, is at least ques¬ 
tionable. In Blease vs. Garlington, 92 U. S., 1, 7, the 
Supreme Court held that, in the case of witnesses examined 
orally in opn court as well as where their testimony was 
taken by deposition, the testimony presented “must be taken 
down or its substance stated in writing, and made part of 
the record, or it will be entirely disregarded here on an 
appeal. So, too, if testimony is objected to and ruled out, 
it must still be sent here with the record, subject to the 
objection, or the ruling will not be considered by us. A 
case will not be sent back to have the rejected testimony 
taken, even though we. on examination, be of the opinion 
that the objection to it ought not to have been sustained. 
Ample provision having been made by the rules for taking 
the testimony and saving exceptions, parties, if they prefer 
to adopt some other mode of presenting their case, must be 
careful to see that it conforms in other respects to the estal> 
lished practice of the court.” 

Notwithstanding the rejection of the testimony offered, it 
perhaps sufficiently appears from the record that the plain¬ 
tiff's south wall is a party wall. The building permit for 


21 


its erection (Rec., 31), offered in evidence by thp plaintiff, 
shows that there were to be party walls, 18 inches thick in 
the cellar or basement and 13 inches above; and,;as neither 
the west wall, fronting on 16th Street, the reaif wall, the 
testimony showing that there is vacant ground in the rear 
of plaintiff's house, nor the north wall, built 3 feet and 10 
inches south of the dividing line between plaintiff’s lot and 
the lot north of it, was a party wall, the fact sohght to be 
proved by the excluded testimony is perhaps [sufficiently 
otherwise evidenced; and, if so, we submit that; upon the 
ground here considered and without the necessity jof sending 
the case back for re-trial, the decree below was erroneous. 

J 

n. 

In the second place, even if it were true that Square 195 
is not subject to the party wall building regulation; that the 
plaintiff is not precluded from coming into a courj; of equity 
with a contention of that sort as to the north line of her lot 
while, herself, maintaining a party wall upon the lot, in 
Square 195, adjoining hers on the south, and that, if the 
party wall regulations were binding upon her lqt, the fact 
that her house is so constructed as not to require a! party wall 
on the north is sufficient to deprive of that privilege the 
owner of the lot north of hers, the question remains 
whether these facts, separately or together, entitle her to 
a mandatory injunction, upon a bill filed after appellant’s 
wall was completed, requiring him to demolish and to re¬ 
erect it, if re-erected at all, entirely upon his own premises. 

This question, we submit, should under the prirtciples that 
prevail in a court of equity and under the decisions of the 
courts be answered in the negative upon two grounds, 
namely: (a) Plaintiff’s silence when she should h4ve spoken, 

I 

and (b) her relatively slight damage or inconvenience. 




(a) As above pointed out, the letter of defendant's archi¬ 
tect to plaintiff of May 19, 1915 (kec\, 46-7 ), advised her 
definitely that, if she did not care to comply with defen¬ 
dant's request for her consent to the extension of his cor¬ 
nice, he “has the right to build his addition with the wall 
centered on the party line, and to leave the wall perfectly 
blank, which would certainly not be as advantageous for 
your property." That she did not fail to understand the 
purport of this letter is shown by her testimony (Rec., 49) 
that “she thought it was merely something to frighten her 
into signing." With this knowledge that the defendant was 
claiming the right to center his wall on the party line if she 
declined to consent to the cornice extension, and with this 
conceded belief that this claim was put forward as a threat 
to induce her consent, she replied by letter, addressed to the 
Building Inspector but mailed to defendant's architect, in 
no way disputing or giving notice of any dissent upon her 
part from appellant's claim of a right to a party wall privi¬ 
lege, and asking, only, that the Building Inspector would 
“ascertain the correct party line with exactness, as fence 
now near party line was built by my husband and both the 
wood and iron fence are on mv land and not on the nartv 
^^t y so, but, knowing that the defendant was 
about to proceed with the erection of his building, that he 
was claiming the right to erect a party wall, partly upon her 
lot, and that, although she claims she thought he only did 
so to frighten her, she nevertheless understood the letter to 
be a menace that a party wall would be erected if her consent 
to the cornice extension were refused, she did not subse¬ 
quently make any effort to inform herself whether the wall 
as it was being erected was or was not centered on the party 
line, inquire into or inform herself in any way what was 
being done, or give any attention to the matter until the wall 
had been actually completed and incapable of being removed 
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and placed wholly upon defendant's lot without much ex¬ 
pense, delay, inconvenience and loss to him. The defendant 
had decided to make it a party, wall after seeing her letter 
of May 24th, “because (Rec., 61) plaintiff objected to hav¬ 
ing the cornice extend over her line, but did not object to 
building a party wall, and he assumed it would be satisfac¬ 
tory to her to have them go ahead on that basis an as¬ 
sumption, we submit, which the correspondence abundantly 
justified, with no basis to suggest, even, any want of good 
faith upon the part of himself and of his architect in so 
understanding it. That, under such circumstances, she is 
not entitled in a court of equity to the extraordinary remedy 
of a mandatory injunction, we respectfully submit is plain. 

“He who is silent when he should speak, mustj be silent 
when he would speak, if he can not do so without aj. violation 
of law and injustice to others. Consolidated Jar Co. \s. 
Wright, 94 U. S., 92, 96. “He who has been sjlent as to 
his alleged rights when he ought in good faitlji to have 
spoken, should not be heard when he ought to be silent." 
Morgan vs. R. R. Co., 96 U. S., /12, 720; U. Sj Lank vs. 
Lee, 13 Pet., 107. Nor is it necessary to an estoppel in such 
cases that there should have lieen an intention upon the part 
of the party estopped to mislead the other party. It would 
limit the rule much within the reason of it if it were le- 
stricted to cases where there was an element of fraudulent 
purpose. In very many of the cases in which the rule has 
l>een applied, there was not more than negligence upon the 
part of him who was estopped. ’ Leather Mnfrsj. Bank vs. 
Morgan, 117 U. S„ 96, 108. Sec, also, Gill ys. United 

States. 160 U. S„ 426, 430. 

Consciousness that an obligation lay upon plaintiff, after 
notice of defendant’s claims in this regard, to | oppose it, 
seems apparent from the allegation in her original;bill (Rec., 
4) that the addition was built without her knowledge or 





24 


consent, and the somewhat inconsistent claim in her amended 
bill (Rec., 10) that it was commenced over her protest. 
Neither of these claims, however, was attempted to be sup- 
portcd by a scintilla of evidence on her behalf. 

In McCleery vs. Highland Boy Gold Mining Co., 140 
Fed., 951, 954, one of the plaintiffs, knowing of the con¬ 
templated building of a smelter and the extent of the injury 
which would result therefrom, relied upon his absence from 
the State as a defense to the objection of acquiescence. The 
court said: 

“The absence of McCleery from the State is not an 
excuse for his delay. Before he left, he recognized the 
existence of the nuisance. He must be held to have 
kept in such touch with his property as to have known 
of the subsequent aggravation of the injury. If he did 
not in fact have this knowledge, it is because he did not 
exercise the care usual with owners of property, under 
circumstances advising them of the need of watchful¬ 
ness.” 

In the case at bar the plaintiff, with actual knowledge of 
the proposed erection, and, as she construed it, of a threat 
to erect a party wall, must in like manner be held to have 
kept in such touch with her property, as she easily might 
have done, as to be advised whether that threat was, or was 
not. being carried into execution. Her case, however, in¬ 
volves not merely her omission to do this, but an omission 
even to give notice, in communicating with the defendant or 
his agent upon this very subject, after admitted conscious¬ 
ness of a claim of right, and, as she testifies, of a threat to 
exercise it, that she disputed the right so claimed, expressly 
brought to her notice, to center his wall upon their party line. 
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(b) In the second place, under the present objection to 
the decree below, plaintiff was not entitled to the extraor¬ 
dinary remedy of a mandatory injunction, becausie of the 
utter disproportion between the injury to herself' if any, 
arising from maintenance of the wall as a party \Vall, and 
that which would result to the defendant from being com¬ 
pelled to tear down and rebuild the south wall of his 
dwelling. 

That the power to issue mandatory injunctions, though 
vested in courts of equity, is one which is sparingly used 
(Gimbel Bros. vs. Milwaukee Boston Store, 161 Wis., 489. 
496-7) ; that the right is not ex debito justitiae, but must 
always rest in sound discretion, governed by the nature of 
the case—even though the right of the complainant! has been 
established at law (Bliss vs. Anaconda Copper Mining Co., 
167 Fed., 342, and citations); that the rule with i-espect to 
mandatory injunctions is different from that in force under 
a prayer for a restraining injunction, and that it requires a 
much stronger case to put forth the strong arm of ichancery 
to compel a positive act on the part of defendant than to 
restrain him from committing a wrongful one (Wakeling 
vs. Cocker, 208 Pa., 651); that “the case must bp one ‘of 
strong and imperious necessity, or the right must have l>een 
previously established at law.’” (Parker vs. Winnipisogee 
Lake Co., 2 Black. 545, 551, and citations) : that, jto justify 
the interposition of the summary power, there must be cause 
to fear substantial and serious damage, for which jeourts of 
law can furnish no adequate remedy (Bassett vs. ^Salisbury 
Co., 47 N. H., 426, 431); that an equity court will not grant 
an injunction producing great private mischief nlerely for 
the protection of a technical or unsubstantial right (Worm- 
ser vs. Brown, 149 N. Y., 163); that even in England, where 
the doctrine of ancient lights and windows prevails, the 
court will not interpose upon every degree of darkening 
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(Atttorney General vs. .\ichol, 16 Ves., 337, Lord Eldon, 
Chancellor ), and that the writ ought not to issue except for 
the prevention of great and irreparable mischief (Whittles- 
lev vs. Hartford E. R. Co., 23 Conn., 421, 433 ), are elemen¬ 
tary propositions, requiring no extended discussion or cita¬ 
tion of authorities. That in such cases equity will not lend 
its aid to compel specified work to be undone which the party 
might by a bill in equity in reasonable season have prevented 
(McKee vs. Grand Rapids Co., 127 Mich., 200, 212-13); 
that a chancellor will consider whether he would not do 
greater injury by enjoining than would result from refusing 
injunction and leaving the party to his redress at law 
(Berkey vs. Coal Co., 220 I’a. St.. 65, 78); that it is the 
duty of courts to take into consideration the conduct and 
situation of both the parties, in determining whether this 
equitable relief should l>e granted (Lehigh Coal Co. vs. 
Lentz. 228 Pa. St., 348. 350; Hill vs. Kimball, 269 Ill., 398, 
416), and that a suit for injunction is an equitable proceed¬ 
ing, in which the interests of the defendant as well as those 
of the plaintiff are to be considered (Wilson vs. Shaw. 204 
L . S.. 24. 31), are equally elementary and supported, with¬ 
out dissent, by innumerable decisions of the courts. As 
declared in this jurisdiction, by the predecessor of this court: 
“A court of equity will not interfere by injunction where the 
consequences which might ensue would l>e little less injurious 
than those to Ite prevented by the process.” Harkness vs. 
District of Columbia, 1 McArthur, 121. 133. 

\\ hat, then, are the substantial, material, and irreparable 
injuries, for the prevention of which mandatory injunction 
is sought in the present case? They consist of such depri¬ 
vation of light and air to the north face of plaintiff's second- 
story bay-window as would accrue through an interstice of 
534 inches between that north face and a brick wall 27 feet 
3)4 inches long and three stories high; together with such 
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further deprivation, with respect to other openings in her 

I 

north wall, as results from having a space 3 feet 3% inches 
instead of a space 3 feet 10% inches north of tjhem. As 
pointed out at pp. 15-16, supra, the only testimony—that of 
the witness Emmert—that there would be any material ad¬ 
vantage to plaintiff’s premises by removing defendant’s 
south wall 5% inches north of its present position was so 
obviously unreasonable and unimportant that plaintiff's 
counsel objected to the admission of evidence, duly offered, 
in rebuttal of it, and the court, with their consent! struck it 
out (Rec., 53). In other words, the claim of |plaintiff’s 
bill that her light and air would be substantially or ma¬ 
terially increased by the granting of the mandatory injunc¬ 
tion sought is not only unsupported by any evidehce in the 
case, but evidence upon the point was eliminated from it at 
the instance and with the concurrence of her counsel. 

It is respectfully submitted that, upon these considera¬ 
tions, if there were no others, the record in this! case pre<= 
sents no case for the drastic mandatory injunction ordered, 
and that the decree therefore should be reversed. As noted 
at pp. 13-14, supra, no attempt at evidence appears!anywhere 
in the case that plaintiff’s house is marred, either in utility 
or in appearance, by the removal of 5% inches of the bay- 
window cornice, or that plaintiff has any other ground, of 
objection to it than the fact that it made the erection of the 
party wall at that point possible. 


But, in the third place, independently of the; equitable 
considerations, and each of them, above presented, it is 
respectfully submitted that the decree below is fundamen¬ 
tally wrong, even from the stamlpoint of the abstract, tech- 










28 


nical rights contended for by the plaintiff and upheld by it. 
The injunction sought should have been denied, and the bill 
dismissed, upon the grounds (a) that the defendant exer¬ 
cised, only and simply, his legal right in erecting the south 
wall of his addition as a party wall, and (b) that the law- 
had been so established by this court, prior to his act in so 
doing, by a decision upon which he, the public authorities 
and his counsel had a right to rely, and which was binding 
upon the court l>elow. 

(a) With the question, upon which there is some diver¬ 
sity in the decisions, whether the legislature may establish 
a party wall regulation, binding, without their consent, upon 
adjoining property owners, we have here nothing to do. 
The party wall regulation in force in this District rests, not 
upon any question of legislative power, but upon contract, 
as has more than once been determined by our courts. 

The establishment of the National Capital upon its pres¬ 
ent site was conditioned (Act of Maryland of Decemlx:r 19, 
1791, entitled, “An Act Concerning the Territory of Colum¬ 
bia and the City of Washington”) upon the agreement by 
the original proprietors of the lands embraced within that 
site to convey the same to Commissioners for the United 
States, with authoritv to lav them out into suitable streets, 
squares and lots, and to re-convey, when so laid out, to each 
original proprietor one-half of the lots and squares result¬ 
ing from the subdivision of so much of the land as had 
been originally his: and, as is conceded by plaintiffs bill 
(Rec.. 5), the deeds from the original proprietors provided 
that the lands so conveyed by them were to be subject to 
“such terms and conditions as shall be thought reasonable 
by the President, for the time being, for regulating the 
materials and manner of the buildings and improvements 
on the lots generally in said City, or in particular streets 
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or parts thereof, for the common convenience, safety or 
order; provided such terms and conditions were! declared 
before the sale of any of said lots”—which proviso the 
bill also admits (Rec., 5) was complied with, president 
Washington having promulgated a system of building regu¬ 
lations, of which the regulation in controversy jwas one, 
before any sale of the lots conveyed. 

Of the party wall building regulation thus created, this 
court, in Fowler vs. Kohler, 43 App. D. C., 349, 356, after 
pointing out that party walls can be established, only, either 
by contract between the owners of the adjoining proper¬ 
ties, or by force of statute, declared: “It follow^ that the 
right conferred by the regulation of President Washington 
is one purely in contract, imposed by the condition in the 
original grant”; and, as a result of this contract regulation, 
this court quotes the decision of its predecessor by Cranch, 
C. J., as far back as Miller vs. Elliott, 5 Cranch C> C., 543, 
as follows: “It is, therefore, a condition annexed to the 
title of every house lot in the City of Washington, that 
when the proprietor builds a partition wall between himself 
and his neighbor, he shall lay the foundation equally upon 
the lands of both.” It is for availing himself of this condi¬ 
tion, annexed equally to his lot and to that of the plaintiff, 
as to every other house lot in the City of Washington, that 
the decree below undertakes to subject the defendant to the 
necessity of tearing down the south wall of his home, and, 
if he re-erects it at all, to do so in abandonment of his rights 
under the contract building regulation in question, co¬ 
existent with and forming a part of the establishment of 
the Federal City itself, and from that time, certainly down 
to the rendition of the decree below, imposed upon every 
building lot in that City. 

That the covenant of the original proprietors! in their 
deeds to the Commissioners of the United Statesj, that all 
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conveyances of lots into which their lands should he sub¬ 
divided should be subject to such building regulations as the 
President might promulgate, was one running with the land 
and binding upon them and their assigns, admits of no 
dispute. What, then, would have been the attitude of Sam¬ 
uel Blodgett, plaintiff’s predecessor in title, if he had built 
the residence now owned by her upon the lot upon which it 
stands, with a passageway 3 feet 10j4 inches wide between 
its north wall and the lot north of it, and with a bay-window 
projecting over that passageway, its cornice extending to 
the party line, and, when the owner of the north lot had 
undertaken to place a party wall between the two properties, 
he had come into a court of equity for injunction, declar¬ 
ing: “True; I induced the Government to embrace my 
lands in the Capital City, upon terms greatly advantageous 
to me, upon the faith of the covenant in my deed to it that 
the owner of each lot into which my lands should be sub¬ 
divided should have the right to build a party wall, centered 
on the party line between that lot and the lot adjoining it; 
but, notwithstanding that covenant, I have elected to build 
my house so that it does not require a party wall on the 
north line of the lot upon which it stands, and, indeed, 
would be in some respects injured by the erection of such a 
party wall, and I now- contend that the covenant in my deed 
to the Commissioners is thereby annulled and abrogated, 
and that I am entitled to the aid of a court of equity in 
enjoining the owner of the lot .north of mine from exercis¬ 
ing the right and privilege to which, under my said cove¬ 
nant. he is entitled ?” The attitude of the plaintiff in this 
case is precisely that which, in the case supposed, would 
have been occupied by Samuel Blodgett, under whom she 
derives her title, and, we submit, requires no argument in 
support of its untenableness. 

(b) In the second place, the decree below presents, we 
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further submit, a question of almost if not equal importance 
in this jurisdiction, namely: The question whether or not 
propositions of law, once fully and clearly decided by this 
court, are thereby set at rest until overruled either by this 
Court or by the Supreme Court of the United States; or 
whether, notwithstanding such decision by this court, the 
Bar of the District of Columbia may not safely advise, nor 
its citizens act, upon the law as thus established, j but must 
take the risk of concurrence or non-concurrence below in 
what this court has determined to be the law. 

The precise question, indistinguishable in any appreciable 
or essential particular from that here presented, was passed 
upon by this court in Robinson vs. Hillman, 36 App. D. C., 
576, reaffirmed in 41 App. D. C., 191. In that case, as in 
this, the plaintiff had erected structures upon his own 
property, between which and the party line there was a 
passageway four feet in width, for use as an ejxit to an 
adjoining alley. The defendant had erected a pitrty wall, 
centered on the party line, and therefore extending in part 
over the passageway. At the trial the lower court, as in 
the case at bar, had held with the plaintiff, directing a ver¬ 
dict for him, the action in that case being ejectment, on 
the theory that, as the wall could not be of benefit; or use to 
him in view of the character of the preexisting, improve¬ 
ment of his property, it was not a party wall within the pur¬ 
pose or meaning of the Building Regulations. This court 
said: 

j 

“If the wall answer the ordinary requirements of a 
party wall, the right to erect it in part upon the adjoin¬ 
ing lot can not be made to depend upon the intention or 
ability of the owner of the lot encroached upon to 
make use of it at the time. Vacant land day be en¬ 
croached upon for the purpose. The regulations are 
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intended to serve a good purpose, and necessarily con¬ 
template future growth, and probable changes in the 
uses of the property. If the owner of the land does 
not make use of the party wall, he does not have to pay 
for any part of it. Notwithstanding the fact that plain¬ 
tiffs' lot is now occupied by a dwelling house, and that 
so long as used as such there can be no occasion to 
avail of the right to half of defendants’ wall, still we 
are of the opinion that the wall may be upheld as a 
party wall, if it be reasonably and properly susceptible 
of such use. The wall seems to have been constructed 
in accordance with the regulations, looking to stability, 
safety, etc., and there is no evidence to show that it 
can not l>e availed of as a party wall, should plaintiffs 
hereafter desire to make use of it as such. Under these 
conditions, we think it was error to direct a verdict for 
the plaintiffs.” 

* 

At the second trial of the case the court below having 
again directed a verdict for the plaintiffs on the ground that 
the so-called party wall had openings in it, preventing it 
from becoming a technical party wall—just as, in the present 
case, the absence of recesses in the wall was attempted to be 
set up by one witness, negatived by his testimony and that of 
all the others, as an objection to appellant’s wall being re¬ 
garded as a party wall—this court said: 

“The uncontradicted evidence offered by defendants 
tended to show that relief arches extended through the 
entire wall, enabling it to support floor joists on each 
side, as well as the closing of the openings. In all 
other respects the wall conformed to the requirements 
of the regulations, and was fit for use as a party wall. 
With the closing of the openings, the wall would an¬ 
swer all the conditions of a complete party wall. * * * 
It is implied in our former opinion, and we now affirm 
it as a sound proposition, that if a proposed party wall 
be constructed with openings, particularly with the 
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knowledge of the adjacent owner, but is yet structurally 
fit to be utilized for the ordinary purposes cff a party 
wall, it does not cease to be a party wall because of the 
lack of technical compliance with the regulations in a 
particular like this, easily to be remedied by the builder. 

* * * Should the plaintiffs, or those claiming under 
them, propose at any time to utilize the wall hs a party 
wall, they would, upon the failure of defendants or 
their assigns to close the openings properly and effect¬ 
ively, have the right, at least, to do the work them¬ 
selves, and set off the cost against their party wall 
liability.” 

In the case at bar, Emmert, himself, the only witness who 
sets up the absence of recesses as an objection to the wall 
as a party wall, admitting that the Building Regulations do 
not require such recesses in a party wall, further admits that 
one bricklayer, whose wages would be six dollars a day, 
could cut the recesses if desired, and, in effect, thit he could 
probably do so in two days’ time. (Rec., 11.) 

The first decision of the court in Robinson vs. Hillman, 
reported in 36 App. D. C., 576, was rendered in March, 
1911, four years prior to the erection of defendant’s addi¬ 
tion to his residence here in controversy, and was reaffirmed 
in 1913, two years prior to that addition. He, his architect 
and the Building Inspector to whom he applied for a per¬ 
mit, showing to the inspector’s knowledge that! the south 
wall was to be a party wall (Rec., 31-2), werp justified, 
we submit, in relying upon this decision of this court, upon 
this precise point, as determinative of the appellaht’s rights; 
and when the appellee, after the wall was completed, made 
her objection and the defendant referred the matter to 
counsel for advice whether or not it was necessary that the 
wall be taken down (Rec., 50), counsel, we submit, was 
not only justified, but was in duty bound, to advise, as the 
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record shows he did, that the appellant was not undei obli¬ 
gation to take down his wall. 

As shown by the oral opinion of the learned justice below, 
the Hillman case was pressed upon his attention and dis¬ 
posed of as follows: 

“The Hillman case itself, 1 think, when you read the 
opinion, shows that, in order to be a party wall, it 
must be one which fairly and reasonably tenders to 
the other side a usable wall. It is true that in that 
case the court said that, as the building was then con¬ 
structed upon the objecting owner’s land, he would not 
be able to use the wall, and that that was not enough 
to show that the wall could not be a party wall, and in 
the circumstances of that case the court adjudged that 
it was a party wall. I think regard must be had in 
these cases to the circumstances of both lots. I do 
not 1>elieve it can be the law that a party has an un¬ 
qualified right to build a wall centered upon the party 
line simply 1>ecause there is the physical opportunity 
to do it. There certainly is some limitation with re¬ 
gard to the length of the wall he is building. In- the 
case of the bay-window, for instance, it was too small 
a structure and would cost too much to make it usable 
before the court would treat it as a party wall. In the 
present case the wall is a comparatively short one. It 
begins quite a distance back from the building line and, 
even if there were no building upon the other land, I 
think it would be a fairly open question whether this 
wall as it was constructed was a fair tender of a party 
wall. But in this case the erection of this wall required 
the actual removal of a part of the plaintiff’s building 
previously constructed.” 

With entire respect to the learned court below, it is sub¬ 
mitted that the salutary and, indeed, necessary doctrine 
stare decisis will entirely lose its value if a clear, precise, 
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unambiguous and unmistakable decision upon an important 
legal proposition, affecting the entire community; can be 
denied recognition by the lower courts in subsequent cases, 
where no possible ground exists for material distinction be¬ 
tween them. The suggestion of a ground of distinction in 
the length of the wall in the present case is not maintain¬ 
able for the reason, as noted supra at pp. 12-13, that there 
is no scintilla of evidence, or attempt at evidence, in the 
record to the effect that the length of the wall in the case 
at bar in any way affects its usableness, or its character in 
any other respect as a party wall; nor, if there were such 
evidence, would the court's conclusion that “it wpuld be a 
fairly open question whether this wall as it was constructed 
was a fair tender of a party wall,” justify injunction. 
The suggestion that appellant’s case rests upon a claim ol 
right, unqualified or otherwise, to build a party wall simply 
because there is the physical opportunity to do so, would 
not, it is believed, have appeared in a written opinion; since 
certainly neither he nor his counsel for him asserted any¬ 
thing in the nature of such a claim. 

In “the case of the bay-window” referred to, w‘hich was 
Smoot vs. Heyl, 34 D. C. App., 480 ; 227 U. S.,j 510, the 
wall was adjudicated not to be a party wall, not simply 
because it was only eight feet long, but because! it was a 
mere projection from a main wall set back three feet within 
the building line, with its end splayed, in a mamjer which 
prevented its possible use as a party wall except at an ex¬ 
pense of chiseling out these splayed ends, the cost of which 
would be as much or more than that required to erect a 
new wall of the same dimensions. Smoot vs. Heyl, 34 App. 
D. C., pp. 481-2; S. C., 227 U. S„ p. 518. 

The only remaining assumed ground of distinction in the 
opinion is that the erection of appellant’s wall “required 
the actual removal of a part of the plaintiff’s building previ- 
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ously constructed/’ the part removed being 5}i inches of 
the cornice of a frame bay-window,-whereas the entire wall 
of a frame building is authorized by Section 71 of the 
Building Regulations to be removed by the builder of a 
brick house adjoining it, sufficiently to place a building 
wall upon his own and the adjoining lot (Rec., 22). The 
party wall privilege, “imposed upon every house lot in the 
City of Washington,” would be of slight value if any one 
could defeat it by projecting a frame window from a wall 
of his house and having the cornice of the window extend to 
the party line,! though capable of removal to the extent neces¬ 
sary for the p,'.rty wall, without pretense of injury to his 
premises other than in making the erection of the party wall 
possible. 

If. as we contend, appellant had the right to center his 
wall on the party line between the two properties, the cor¬ 
nice projection interfering with that right was, itself, a 
nuisance, which “may be abated, that is, taken away or 
removed, by the party aggrieved thereby, so as he commits 
no riot in the doing of it.” 3 Bl. Comm., p. 5. Certainly, 
the peaceable removal of an obstruction to the exercise of 
a property right can afford no w-arrant for a mandatory 
injunction destructive of that right, as awarded by the 
decree below 7 . 

It is respectfully submitted that the decree appealed from 
was erroneous, and should be reversed. 

J. J. Darlington, 

W. C. Sullivan, 
Attorneys for Appellant. 
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ISAAC T. MANN, Appellant, 
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CELIA M. R. BOYTS, Appellee. 


APPELLEE’S BRIEF. 


The statement of the case appearing in the brief for ap¬ 
pellant is incomplete and inaccurate. It is silent upon the 
substantial facts in the case upon which the decree below 

was based. Hence a statement of the case by appellee be- 

• • 

comes necessary. 

i 

Appellee’s Statement of the Case. EyHI 

* I 

Appellant is the owner of the southeast corner of 16th 
and 0 streets N. W., having a frontage on 16th street of 
62% feet and having a depth paralleling and adjoining 

lc 
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0 street on the north of 117 feet to a, public alley in the rear 
and described as lot 143, square 195, Land Records of the 
District of Columbia (Bill, par. 7, R., 9; Answer, pars. 7-8, 
R„ 21; PITs Ex. 1, R., 32). Appellee is the owner of 
all of lot 59 and 10.8 feet of lot 58, square 195, immediately 
adjoining appellant’s property to the south and having a 
frontage on 18th street of 31 feet 4 inches and extending 
back to the public alley a distance of 117 feet (Bill, par. o, 
R., 8; Answer, par. 5, R., 20; PITs Ex., R., 32). 

All of square 195 was conveyed by the Commissioners 
of the city of Washington, .June 22, 1/95, to Samuel 
Blodget, “agreeably to the deeds of trust concerning the 
lands in the said city” (R., 30), and the titles of both ap¬ 
pellant and appellee flow from Blodget, the common source. 
Appellant’s original house was constructed in 1881, the 
same being a four-story brick building, and located on the 
part of the lot immediately adjoining 0 street, and having 
a depth of about 77 feet, there being an open space left be¬ 
tween the south main wall and the division line separating 
the propertv of appellant and appellee of about 30 feet 
(Bill, par. 8, R., 9; Test., R., 31, 35, 41; PITs Ex. 2, R., 32). 

Appellee’s house was constructed in 1887, is a brick house 
with stone trimmings, has four stories and a basement, with 
a frontage on 16th street of 27 feet 5% inches, and extends 
back a distance of about 74 feet, and was located so as to 
leave an open space between the north wall of appellee s 
house and the line dividing the properties of appellant and 
appellee of 3 feet 10% inches, which space was covered 
with a cement walk and was used as a passage-way to and 
from the front and rear of appellee’s house. In this walk 
and near the center of appellee’s house was placed a coal 
chute. This space was not only used for a walk, but was 
purposedlv left to afford light and air to the center portion of 
appellee’s house, the north wall of which contains a number 
of windows. On the second story of appellee’s dwelling and 
about the center of the north wall was placed an oriel octagon 
bay window, projecting to the north 3 feet 5 inches from 
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the main wall, with cornices extending 5% inches further 
to the north, the extreme north edge of the cornices being 
flush with the line dividing the properties of appellant and 
appellee and all of which was on the property of appellee. 
The exterior of this oriel octagon bay window was covered 
with sheet metal, including the cornices, and contained two 
windows facing directly north, each having a glass area of 
17 square feet, and two diagonal windows, one facing toward 
the northwest and the other facing toward the northeast, 
each with a glass area of 6.59 square feet (Bill, pai\ 6, R., 
9; Answer, par. 6, R., 21; Pl’f’s Ex. 2, R., 32; Test., 31, 34, 
35, 41, 46). In the north wall of appellee’s house anjl only a 
short distance from the exterior eastern and western sides 
of the bay windows were placed two large chimneys, each 
protruding-beyond the face of the wall 11 inches ( R., 32, 
PITs Ex. 2). 

Prior to the death of appellee’s husband in November, 
1911, she had had no experience in business matters; since 
then she has depended upon the advice of her attorneys and 
of business men. During the winter, spring, and Rummer 
of 1915, appellee was in Washington only at brief intervals, 
her house remaining closed most of the time (R., 47, 48). 
During appellee’s absence from the city, and while her 
house was closed, appellant, through his agent and architect, 
Totten, and on May 18, 1915, submitted to the municipal 
building department an application and plans for an addi¬ 
tion to appellant’s house (R., 46). There was nothing in 
the application or on the plans that indicated a party wall, 
but the building inspector’s office force, from their knowl¬ 
edge of appellant’s frontage on 16th street, were Apprised 
of the fact that the projected addition would probably ex¬ 
tend onto the land of appellee (R., 31, 32). It was not 
until after the permit was issued that the survey was made, 
and the wall definitely located, that its projection on ap¬ 
pellee’s land was definitely known to his office (R., 32). 
On the following day, to wit, May 19, .1915, appellant’s 
agent and architect, Totten, addressed a letter to appellee 
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at Connellsville, Pa,, which letter was approved by appel¬ 
lant before it was mailed (R., 61), and to which letter in 
its entirety (R., 46, 47) the attention of the court is invited. 
In this letter appellee was advised with reference to the pro¬ 
posed addition to be constructed by appellant: 

“I have just made drawings for an addition to 
Mr. I. T. Mann’s residence (1333 16th street) ad¬ 
joining your property (1329 16th street). The ad¬ 
dition will extend to the party line between your 
properties 

Appellee was also advised that for the appearance of the 
addition appellant desired to project the mouldings and a 
complete cornice of the same design over appellee’s property, 
“perhaps a foot,” and that before the inspector of buildings 
would permit appellant to do this he must have the consent 
of appellee. A form of the consent desired was enclosed to 
appellee for her signature with the request that appellee 
either sign the form of consent enclosed or write a similar 
form of consent and send it direct to the inspector of build¬ 
ings. The letter concluded in these words: 

“Should you not care to comply with Mr. Mann’s 
request he has the right to build his addition with 
the wall centered on the party line and to leave the 
wall perfectly blank, which would certainly not be 
as advantageous for your property.” 

There was also enclosed “blue-prints of drawings show¬ 
ing the proposed addition,” but nothing thereon indicated 
to or apprised appellee that a party wall was contemplated. 
On May 24, 1915, appellee wrote the inspector of buildings 
a letter refusing the request of appellant’s architect and re¬ 
turned to the architect the “form of consent” sent her for 
her signature and the blue-prints (R., 47-8). The letter 
denying the architect’s request, and addressed to the build¬ 
ing inspector (R., 47), was received by Architect Totten 
(R., 55) the following morning: When appellee’s letter 
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was received by Totten it was shown to appellant, who (R., 
66) said: “Go ahead and do the wall; build it on the party 
line.” No notice of this was considered necessary (R., 58) 
because “appellant had the right to build it.” Appellant’s 
object in constructing a part of the wall on appellee’^ land 
was (R., 56) “that it gave 5 or 6 inches more space and 
made the room that much larger.” Appellant then pro¬ 
ceeded with the construction of said addition, paying no 
attention to existing improvements on appellee’s land or 
permissible construction under existing regulations, the ex¬ 
act location of which appears from Plaintiff’s Exhibit 2 (R., 
32). This addition commenced at a point on the south 
main wall of appellant’s house 17 feet back from the front 
of said wall facing 16th street, extending south 26 feet 7 y 2 
inches and onto the property of appellee 5% inches^ then 
east on the division line 27 feet 3% inches and thence north 
to the main south wall of appellant’s house, the entire ex¬ 
terior walls being 13 inches in thickness and the building 
being two and a half stories in height. The south Wall of 
the addition, which is 27 feet 3 V 2 inches in length, was 
placed 7 1 / 4 inches on appellant’s land and 5% inches on 
appellee’s land, three-quarters of an inch on appellee’^ land 
being reserved for stuccoing, and stands immediately op¬ 
posite the center portion of, and the center rooms in, ap¬ 
pellee’s house. It is 13 inches in thickness, is constructed 
of arch brick, the exterior of which was left rough so that 
three-quarters of an inch of stucco could be applied in order 
that this side of the addition might conform in appearance 
and finish to the front and rear (R., 35, 37, 42, 59). party 
walls are never stuccoed (R., 36). There are no recesses in 
the ends of the walls usual in party walls (R., 42-3, 36). 
Only 17 feet of the wall could be made use of, and then 
only by reinforcing it with steel (R., 35, 42), as it Would 
require an 18-inch wall in the basement and first and second 
floors to construct an addition to appellee’s house up to its 
present height. No recess was left for a light and air dilute, 
and in order to utilize 17 feet of the wall appellee Would, 
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under the building regulations (sees. 33, 35, R., 39, 40), 
have to recess on her land 5 feet deep by 10 feet long for 
light and air, in addition to removing two large chimneys 
and losing the land covered by 10 feet of the wall she could 
not use (R., 40, 42). In constructing 5% inches of the 
south wall on appellee’s land appellant’s agents removed the 
cornices, top and bottom, to appellee’s bay window and the 
metal covering in which the cornices were incased (R., 53); 
completely closing or sealing the two windows facing north 
in the bay window, each having a glass area of 17 square 
feet (R., 34), and practically excluding light and air from 
the two siriall windows facing northeast and northwest, each 
of which has a glass area of 6.59 square feet, and destroying 
practically all of the light and ventilation in the middle 
room of the second floor, interfering with light and air in 
the center hall and greatly reducing the light and ventila¬ 
tion of the center room on the first floor (R., 42, 48), and 
narrowing the walk. 

The first knowledge appellee had that the building was 
being constructed was on July 26, 1915, when she returned 
to Washington, and on the same day consulted her attorney 
and directed him to take such steps as were necessary to 
secure the removal of so much of the wall as rested upon 
her land (R., 48). Before noon on July 27, appellee’s atr 
torney, unable to locate either Mann or Totten, went per¬ 
sonally to the building and entered a protest against the 
continued construction of the south wall with the foreman 
in charge of the work and demanded the removal of the 
wall from appellee’s land. On the same day he entered a 
similar protest and made a similar demand at the office of 
Architect Totten and at the request of the clerk in charge 
of Totten’s office, and a day or two later, at the request of 
appellant Mann, deferred the filing of a suit until the matter 
could be inquired into by appellant, his architect and his 
builder, and legal advice obtained, during which time work 
on the sohth wall ceased (Ans., par. 12, R., 24; Test., R., 
50). On August 3d or 4th, appellee’s attorney was advised 



by the attorney for appellant that the wall would not be 
removed, and the original bill was filed August 7, 1915 
(R., 50), upon which a rule issued requiring appellant to 
show cause and service of the bill and rule made. On August 
17, 1915, an amended bill 'was filed (R., 8-17, 26). The 
answers of the respondents, including appellant, were filed 
August 20th (R., 17-25). On hearing on the answiers to 
the rule an order was entered discharging the rule without 
prejudice. The case came on to be heard in open court 
October 17th, and after full hearing and argument the 
court rendered a decision (R., 62-3), in conformity with 
which a decree was entered (R., 26, 27), commanding the 
appellant to remove within sixty days so much of the wall 
of said addition as is embedded in or rests upon the property 
of appellee. From this decree appellant prosecuted an ap¬ 
peal to this court, assigning seven grounds of erroif (R., 
27-8). 

Erroneous Statements in Appellant’s Brief. H 

j 

' ( I 

The attention of the court is at this point invited particu¬ 
larly to two of the many inaccurate statements of fact appear¬ 
ing in appellant’s brief. On pages 15-16 and 27 counsel 
for appellant states that all testimony as to the increased 
light and air appellee would receive if the wall is removed 
back entirely on appellant’s land was by consent Of all 
parties ruled out, therefore this question was not before the 
court below, and reference thereto in his opinion was error. 
The understanding was that matters of opinion were to be 
disregarded and “left to the judgment of the court.’’ In 
order that there may be no question about this I quote 
literally from the stenographic record, the original of jvhich 
is in possession of counsel for appellant, and if it is not a 
literal quotation counsel is requested to bring the matter to 
the attention of the court on hearing. On page 93 of the 
stenographic copy the following appears: 
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“The Court: Perhaps it might be just as well to 
leave it to the court’s judgment. 

“Mr. Darlington: We would be very glad to do it, 
but our friends yesterday insisted on having Mr. 
Emmert state that that curtain there might be some 
test. 

“Mr. Ballinger: That was started by Mr. Darling¬ 
ton. 

“Mr. Darlington: It was not responsive. 

“The Court: Might we not understand that matters 
of opinion with regard to it, on whichever side they 
may have come in, will be disregarded? 

“Mr. Darlington: That is satisfactory. 

“Mr. Ballinger: That is satisfactory.” 

This matter having been left to the judgment of the court 
by consent of all the parties was properly before the learned 
.Justice when he decided the case, and his conclusion was 
right. 

On pages 13, 14, 36, and elsewhere, the bay window is re¬ 
ferred to as a “frame” or wooden window. There is nothing 
in the recbrd evidence that discloses of what material the 
window was constructed, the evidence being that the entire 
window, with the exception of the glass and sash area, was 
encased in sheet metal (R., 53), which disposes of the con¬ 
tention on pages 13 and 14 that section 71 of the building 
regulations conferred such authority upon the appellant. 
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ARGUMENT. 

The appeal is based upon eight assignments of alleged 
error (R., 27-8). Assignments Nos. 1, 4, and 5 have, by 
counsel for appellant, been abandoned and the remaining as¬ 
signments Nos. 2, 3, 6, 7, and 8 have been reduced to three 
grounds of alleged error, which counsel for appellant states 
“present the substantial questions involved” (Appellant’s 
Brief, 18-19). These three grounds, which are the basis of 
the appeal, and which it is claimed present reversible error, 

will be now considered. 

L | 

The first ground of alleged reversible error (Appellant’s 
Brief, 18-21) is: 

“The evidence that the south wall of the appellee’s 
building was a party wall should have been ad¬ 
mitted—covering assignments of error A os. 2 and 6. 

Such a question was not put in issue by the pleadings, no 
attempt was made by counsel for appellant to offer direct tes¬ 
timony relating thereto and was foreign to the issues joined. 
During the cross-examination of witness Hacker (R-, 33) 
he was requested by counsel for appellant to produce the ap¬ 
plication for the building immediately south of appellee s 
house and known as the Carpenter building, which the wit¬ 
ness did, and which application counsel for appellant qffered 
in evidence “to show that the north wall of that building was 
a party wall.” To the admission of this paper counsel for 
appellee objected and the objection was sustained, j 

Witness Mullett, on cross-examination (&, 3b-/), was 
asked by counsel for appellant 

“to turn to the south wall of the plaintiff’s property 
on his plans for the purpose of showing that that is 

2c 
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a party wall, half of which stands on the premises to 
the south, which question was objected to by the 
plaintiff * * * and sustained by the court.” 

These two objections were properly sustained, first, because 
it was not proper cross-examination, no question having been 
asked either witness during the direct examination about the 
south wall of appellee’s house, and second, because the exist¬ 
ence or non-existence of a party wall on the south side of ap¬ 
pellee’s house was foreign to any issue in the case. No offer 
was made by counsel for appellant to show that either ap¬ 
pellee or any of her grantors had, under any claim of right 
under any deed or building regulation or law, constructed the 
south wall of her house in part on the adjoining lot to the 
south. No attempt was made to show that appellee’s lots and 
the adjoining lot to the south were not at the time appellee’s 
house was constructed owned by the same person, or if owned 
by different persons that said wall was not constructed by 
convention or agreement of the coterminous owners. In 
short, no attempt was made by counsel for appellant to show 
that the Carpenter house to the south was not constructed 
prior to the construction of appellee’s house and that the wall 
on the south of appellee’s house was not constructed as a 
party wall prior to the construction of appellee’s house. 

Notwithstanding the above facts are clearly shown by the 
record counsel for appellant (Brief, last par., p. 19 and end¬ 
ing on p. 20) asserts as a fact that appellant was denied the 
right to show that appellee damned and exercised the right 
to erect her south wall in part on her neighbor’s land to the 
south under the “Building Regulations ’ and is now attempt¬ 
ing to prevent her neighbor on the north from exercising the 
same right, to wit, the construction of a part of his south wall 
on her land as a party wall. This contention is fallacious. 
Knowing that no such state of facts could be established 
counsel for appellant made no attempt, either in the plead¬ 
ings or at the trial of the case, to offer them in evidence. He 
merely sought on cross-examination, which was clearly im- 
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proper, as no question had been asked on direct examination 
relative to appellee’s south wall, to prove that appellee’s south 
wall was a party wall, which fact if established \yould have 
had no bearing on the case, particularly as the Building 
Regulations had been changed (R., 37). And yet counsel 
seriously contends that the trial .judge in sustaining the ob¬ 
jections committed reversible error. There was no error. 

| 

The second objection urged (Appellant’s Briefj 18, 21-7) 

mmm 

“The decree below is erroneous in holding the. case 
a proper one for the issuance of an injunction, instead 
of remitting plaintiff to her remedy at law, covering 
assignment of error No. 6.” 

This is divided (id., 21) into two propositions: j 

“(a) Plaintiff’s silence when she should have 
spoken, and 

“(b) Her relatively slight damage or inconven¬ 
ience.” 

j 

By this latter division two separate and distinjct proposi¬ 
tions are presented, the first of which will be here 'Considered 
and the last of which will be considered after the tjhird objec¬ 
tion has been herein considered, as the right of appellee to 
the mandatory injunction decreed by the court below de¬ 
pends, at least in part, upon the character of the wgll claimed 
by appellant to be a party wall. 

The Question of Estoppel. 

The contention of counsel for appellant (Brief, 22-4) is 
that appellee, with knowledge that the wall was being con¬ 
structed, centered on the party line, made no objection until 
after the wall w T as completed, and that by her sijlent acqui- 
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escence she is estopped from objecting to the continuance of 
the wall. If the facts supported this claim appellant might 
have just cause to complain against the decree below. But 
no such facts appear from the record evidence. These are 
the facts disclosed by the record: 

During the winter, spring, and summer of 1915 appellee 
was in Washington only at brief intervals, her house remain¬ 
ing closed practically all the time (R., 47, 48). During ap¬ 
pellee’s absence from the city and while her house was closed, 
appellant, through his agent and architect, Totten, and on 
May 18, 1915, submitted to the municipal building depart¬ 
ment an application and plans for an addition to appellant’s 
house (R., 46). There was nothing in the application or on 
the plans that indicated a party wall, but the building in¬ 
spector’s office force, from their knowledge of appellant’s 
frontage on 16th street, were apprised of the fact that the 
projected addition would probably extend onto the land of 
appellee (R., 31, 32). It was not until after the permit was 
issued, to wit, May 27, that the survey was made and it was 
definitely known to the building inspector’s office that ap¬ 
pellant’s addition would extend onto the land of appellee. 
Appellee had no knowledge that such plans had been drawn 
or that appellant was considering or intended to construct 
any portion of the addition on appellee’s land. On May 
19th, the day following the submission of the plans to the 
building inspector’s office, appellant’s agent and architect, 
Totten, addressed a letter to appellee at Connellsville, Penn¬ 
sylvania, thus clearly indicating that appellant and his 
agents knew that appellee was not in Washington city, in 
which he stated to appellee (R., 46-7): 

“I have just made drawings for an addition to 
Mr. I. T. Mann’s residence (1333 16th street) ad¬ 
joining your property (1329 16th street). The ad¬ 
dition ’will extend to the party line between your 
properties!’ 


* 
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Here was a definite and positive statement that the plans 
as drawn and the addition to be constructed in accordance 
therewith “will extend to the party line between your prop¬ 
erties,” which statement was untrue, as the plans then 
drawn and submitted to the building inspector's office pro¬ 
vided for the construction of the addition in part on ap- 
pelleeV land (R., 31-2). In the same letter appellee was 
also advised that for the appearance of the addition appel¬ 
lant desired to project the mouldings and a complete 
cornice of the same design over appellee’s property,! “per¬ 
haps a foot/’ and that before the inspector of buildings 
would permit appellant to do this he must have the consent 
of appellee. A form of the consent desired was enclosed 
to appellee for her signature, with the request that appellee 
either sign the form enclosed or write a similar form of con¬ 
sent and send it direct to the inspector of buildings. Ap¬ 
pellee w T as informed that the request was not an unusual 
one and that a neighbor only a few doors from her had 
gr an ted a similar request. The letter then concluded: 

“Should you not care to comply with Mr. Mann’s 
request he has the right to build his addition with 
the wall centered on the party line and to leave the 
wall perfectly blank which would certainly not be as 
advantageous for your property. j 

“Trusting we may hear from you as soon as possi¬ 
ble, I remain, 

“Very truly yours, 

“GEORGE OAKLEY TOTTEN, Jr.” 

“P. S.—I am enclosing blue-prints of drawings 
showing the proposed addition. Will you kindly re¬ 
turn these to me and oblige, 

G. 0. T ” 

It will be observed that while Totten stated that if ap¬ 
pellee did not care to comply with the request that appellant 
“has the right to build his addition with the wall centered 
on the party line,” he did not state that if appellee refused 
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the request appellant would do so, but on the other hand 
he positively informed appellee that the projected building 
“extended to the party line between your properties.” There 
was nothing on the blue-prints enclosed that showed or in¬ 
dicated to appellee that a party wall was contemplated or 
that the addition would project onto her land. With refer¬ 
ence to her understanding of the Totten letter appellee testi¬ 
fied (R., 48): 

“That she understood from the communication 
that he contemplated building an extension to his 
house and wished to extend the cornice over her 
property one foot, she did not understand that in 
the event of her refusal he was going to build the 
wall partly on her land, or understand that the build¬ 
ing was to extend on to her land; that she did not 
learn that the addition was being built until she 
returned to Washington on .July 28, and had no 
knowledge thereof, directly or indirectly prior to 
that date, when they were working near the top of 
the addition; that she is not positive what they were 
doing, thinks they were taking up brick and laying 
it up near the top, she knows they worked there for 
some time after her return; that when she discovered 
what was going on, on July 26, she consulted Mr. 
Ballinger and asked him to "take such steps as would 
be necessary to have the wall removed.” 

On May 24 appellee wrote a letter (R., 47-8) addressed 
to the inspector of buildings, in answer to the Totten letter, 
which was mailed to Totten and received by him “the day 
after it was mailed” (R., 56), as follows: 

“I am very sorry I cannot grant the request giv¬ 
ing Mr. Mann permission to extend moulding and 
cornice of the proposed addition to his property 1333 
16th street over my land for one foot as this would 
very materially interfere with the light and air in 
my house.” 

“Will you kindly ascertain the correct party line 
with exactness, as fence now near party line was built 
by my husband and both the wood and iron fence 
are on my land and not on the party line.” 
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The blue-prints were returned to Totten (R., 49 )|. On 
cross-examination appellee explained (R., 49) the last para¬ 
graph of her letter, as follows: 

“That she asked the building inspector to ascer¬ 
tain the correct party line with exactness because ‘we 
had taken down the fence that was between the prop¬ 
erties—there was an old wooden fence between the 
properties—and instead of putting the fence on the 
party line we had put it on our own property, ahd the 
fence that is there now is on our own property and 
not on the party line,’ and she wished the correct 
party line to be ascertained exactly because she did 
not want them to get over on her property, so that 
the addition should not be built over the dividing 
line.” 

| 

The letter of May 19 was shown to and approved by ap¬ 
pellant Mann before it was mailed (R., 61), and on receipt 
of appellee’s letter of May 24 appellant Mann instructed his 
architect Totten to “go ahead and do the wall; build it on 
the party line.” Architect Totten testified (R., 58) relative 
to his letter of May 19 and appellee’s letter of May 24 that— 

“whether she gave her consent seemed to witness 
to be immaterial, the only point brought up was that 
she did not want the mouldings and whether she 
wanted the party wall or not did not matter in wit¬ 
ness’ mind, because he had the right to build it; that 
he had no further communications with the plain¬ 
tiff considering that his letter of May 19th carried 
the entire explanation.” 

He further testified (R., 57) that the plans submitted to 
the building inspector’s office on May 18 provided; for a 
party wall; that in his letter to appellee, written the next 
day, to wit, May 19, he advised her that the plans submitted 
for the addition provided for a building extending ;‘to the 
party line between your properties,” and in explanation of 
this he stated: 
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“The matter was a flexible one, if she consented 
to have it come only to the party line and permitted 
the use of the mouldings ‘We would abide by her 
decision; if not we thought we had the right to ex¬ 
tend it.’ ” 

He further testified (R., 57-8) that in his letter of May 
19 he submitted to appellee a give-and-take proposition; that 
if appellee would permit the extension of the mouldings 
over her property appellant would (R., 58) — 

“give up six inches of space and we would finish the 
wall and mouldings so as to make them look as well 
as possible from her house.” 

In utter disregard of the above testimony witness testified 
(R., 59) that the proposed extension of the mouldings and 
cornice over appellee’s property was intended as a benefit to 
appellee as— 

“the architecture would look better for Mrs. Boyts to 
have the cornice projected. 

“Q. And you were doing that for Mrs. Boyts’ ben¬ 
efit? 

“A. Absolutely.” 

When this testimony was read by the stenographer by 
order of the court to the witness Totten he still insisted that 
the sole object and purpose on the part of appellant to project 
the mouldings and comice over appellee’s land was to confer 
a benefit upon appellee by making the architectual appear¬ 
ance of the addition look better for appellee; that so far as 
appellant was concerned, 

“the achitecture looks better with the cornice 
omitted.” 

When appellee learned on July 26,1915 (R., 48), that the 
wall was being constructed upon her land she immediately 
instructed her attorney “to take such steps as would be neces- 
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sary to have the wall removed.” Before noon on July! 27th 
a protest was duly filed with appellant’s agents, and at the 
request of appellant and his architect the filing of the suit 
was deferred until appellant’s architect could “consult coun¬ 
sel” (R., 24, Appellant’s ans., par. 12; Test., R., 50)!. At 
that time only the laying of the brick had been practically 
completed (R., 50, 52). While the wall remained in this 
unfinished condition and when the cost of removal was small 
as compared with the cost of removal after the building was 
finished, suit was filed on August 7th and a rule issued bn ap¬ 
pellant requiring him to show cause why he should not be 
commanded to remove the wall. Appellant then proceeded 
to finish the wall and addition. 

After definitely advising appellee in the letter of IVlay 19 
that the addition would extend only “to the party line be¬ 
tween your properties,” which statement was untrue, as the 
plans then drawn and the application then submitted and 
pending before the building inspector’s office provided for 
the construction of a part of the wall upon appellee's) land, 
with no notice to appellant, who was away from Washington 
and her house closed, of any change in the plans or of any 
intention on the part of appellant to encroach upon appellee s 
land and for the purpose of securing “five or six inches more 
space” to make “the room that much larger” (R., 56!), and 
under the claim of absolute right to build the wall in part 
upon appellee’s land, appellant instructed his architect to “go 
ahead and do the wall; build it on the party line.” Accord¬ 
ing to the testimony of agent Totten (R., 58) it made no 
difference whether appellee knew 7 that the wall was being 
constructed in part on her land, as appellant claimed the 
right to build it in part on her land. After first deceiving 
appellee as to the plans for the proposed addition and then 
failing to give her notice that the wall was either under con¬ 
struction or being constructed in part on her land, appellant 
now seeks to set up his own wrong and deception as a ground 
for preventing appellee from obtaining the relief to which she 
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is clearly entitled. The equitable doctrine of estoppel can¬ 
not be subverted to such a use. In Daniels vs. Tearney, 102 
U. S., 415 ; 28 L. Ed., 187, 188-9, the court said: 

“The principle of estoppel, thus applied, has its 
foundation in a wise and salutary policy. It is a 
means of repose. It promotes fair dealing. It can¬ 
not be made an instrument of wrong or oppression, 
and it often gives triumph to right and justice where 
nothing else known to our jurisprudence can, by its 
operation, secure those ends. Like the Statute of 
Limitations, it is a conservator, and without it society 
could not well go on.” 

The learned trial justice in passing upon this point (R., 
62, 63) said: 

“As to the question of estoppel, the letter of Mr. 
Totten does not say expressly that if the offer is not 
accepted to let them build over a cornice upon her 
land they will build a wall centered upon the party 
line. It* says they have a right to do it. And I do 
not understand her letter as saying that she under¬ 
stood they would do it. She said she thought that 
was an attempt to frighten her. I cannot think that 
she is estopped here. The position of the defendant, 
through his agent, is rather strange. Mr. Totten 
said that this offer to build, or declaration of inten¬ 
tion to build, the wall on the party line, simply to the 
partv line, and then to build a cornice projecting 
over, was an offer made to the plaintiff in her interest, 
that is particularly that the proposal to project the 
cornice over was in her interest and because she would 
not consent to an offer which was made solely, as he 
said, in her interest, he insisted on building a party 
wall, as he called it. 

“She was not in Washington while these things 
were going on, and Mr. Ballinger went there when, 
the wall was pretty nearly, if not quite, completed and 
saw what the state of affairs was. After that I think 
it is clear that there was no neglect on his part and 
no delay except what was due to the request from the 
other side.” 



An examination of the decisions cited by counsel for ap¬ 
pellant in his brief (pp. 23-4) will disclose that they do not 
sustain his contention. As this court will examine the deci¬ 
sions cited it is only considered necessary to call particu ar 
attention to one, the case of McCleery t* Highland BoyjGold 
Minin" Co., 140 Fed., 951. In that case the plaintiff had 
personal knowledge of the injurious effects of the shelter 
(p. 954) as “early as the summer or fall of 1900 ; thht he 
left the state and did not return until January, 1903 buit 
was filed June 24, 1903, or three years after he had knowl¬ 
edge of the injury which he subsequently complained pf and 
sought to enjoin. The court as stated in the syllabus, held. 

“That while complainants were entitled to protec¬ 
tion in equity, in view of their long delay in applying 
for an injunction it would only be granted onjondi- 
tion of defendant’s refusal to pay the damages suf 
fered by complainants in the past and not compen 
«ated for. and such as would result from the con 
tinued operation of the smelter m perpetuity, as the 
same should be determined by the court. 

In that case there was actual notice and plaintiff waited 
three years. In the case at bar, appellee had no notice, d 
rectly^or indirectly,” of the intended construction, or that 
the wall was being constructed. The day she cbscovered 
it July 26—protest was made and actual filing - 

w^ deferred the request of appellant. In all the other 
cases it appeared that the complaining party had persona 
knowledge of the acts or things subsequently sought to be en¬ 
joined and long deferred making the objection knovh. 

HI. 

I 

The third objection raised by counsel for appellant 

(Brief, 18) is j 

“TVip decree below is erroneous in holding the ap 
peltot n"«cd to maintain the wall injcontrt. 
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versy as a party wall, and in requiring him to re¬ 
move so much of it as projects beyond the dividing 
line between the properties of himself and the ap¬ 
pellee—covering assignments of error Nos. 7 and 8.” 

The right of appellant to construct and maintain the wall 
in question was assailed in the bill (R., 12, 13, 14), and in 
the court below upon five separate and distinct grounds, only 
one of which it is necessary to refer to in disposing of this 
assignment of error. It was alleged in the bill (R., 13) that 
no absolute right was conferred by the building regulations 
to construct the wall in question in part upon appellee’s land; 
that if such right is conferred by the regulations it is un¬ 
constitutional, null and void; that if any right is conferred it 

“extends only to bona fide party walls constructed 
and to be constructed for the mutual benefit of the 
parties as recited in said regulations, wherein a party 
wall is defined to be (sec. I, p. 9): ‘A wall built upon 
the dividing line between adjoining premises for their 
common use;’ that the wall in question is not a bona 
fide party wall, ‘is in no sense a party wall as de¬ 
fined in said regulations, is not now and can never 
be of any use or benefit to plaintiff, and was not in¬ 
tended by the defendants to be of any use or benefit 
to plaintiff, but on the contrary is greatly to the 
detriment of plaintiff, and detracts greatly from the 
value of plaintiff’s premises, and is in fact a private 
nuisance, all of which is now, and was at the time 
said wall was projected well known to the defendant 
Mann and his agents” (R., 13). 

Appellant (R., 23, 24) answered and at the trial of the 
case in the court below his counsel contended that appellant 
possessed the absolute right to construct a part of his wall 
on appellee’s land, by reason of the fact that the physical 
opportunity existed; that the length and position of the wall 
was immaterial, so long as the wall was located somewhere 
on, the dividing line; that the wall was in fact a party wall 
simply because it was 13 inches thick, the thickness pre- 


scribed by the building regulations, and was constructed of 
material that could be used in constructing a party wall, and 
that the right to construct such a wall was in nowise de¬ 
pendent upon the injury to appellee in the use of her prop¬ 
erty for the purposes for which it had been improved at 
great cost to appellee and for which she was using it, or upon 
the future utilization of her land. Notwithstanding the 
statement appearing on page 35 of appellant’s brief, such 
was the understanding of the court below of appellant s posi¬ 
tion, as will fully appear from the decision (R., 62-3) , and 
such was the understanding of counsel for appellee. The 
learned justice below disregarded all other grounds upon 
which appellee assailed the right of appellant to construct 
and maintain the wall and rested his decision upon these 

questions alone. _ . , 

The law applicable to the case depends upon the facts.! 

What are the facts? 

I 

Appellant did not intend, when the wall was pro¬ 
jected, TO CONSTRUCT A WALL FOR THE MUTUAL BENEFIT 

OF himself and appellee. On May 18, 1915 (Rj 46), 
the application for the construction of the addition, ac¬ 
companied by the drawings, was filed in the office Of the 
building inspector. On May 19, 191o, Architect gotten 
wrote appellee a letter, in which he stated: 

“I have just made drawings for an addition to Mr. 

I T Mann’s residence * * * adjoining your 

property. * * * The addition mil extend to Jie 

party line between your properties I 

I 

This letter was shown to and approved by appellant be¬ 
fore it was mailed (R., 61). The plans referred to wjsre the 

only plans ever prepared or submitted to t^ e ( J ull ^ ing 1 
specter’s office. A party wall does not extend to the party 
line” separating two properties, but rests equally upon 
property of both coterminous owners. This is the only com¬ 
munication, verbally or in writing, appellee received from ap- 
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pellant or his agents. Appellee accepted this statement as 
true, and in her letter dated May 24, 1915 (R., 47-8), re¬ 
quested the inspector of buildings to ascertain the correct 
party line with exactness, so there would be no encroachment 
on her land. The fact that the plans were “flexible” was 
never communicated to appellee until Architect Totten testi¬ 
fied thereto (R., 57) during the trial of the case. Under 
such circumstances appellant is bound by the representation 
contained in the letter of May 19th. 

The wall as then constructed was built as a private 

WALL FOR THE EXCLUSIVE USE AND BENEFIT OF APPELLANT. 

(a) The wall was constructed of arch brick, which are used 
for rough exterior surfaces upon which stucco is to be ap¬ 
plied (R.., 36, 42), and is the same as the west wall of the 
addition paralleling 16th street (R., 35). Three-fourths of 
an inch of stucco was to be applied on ‘the south side of the 
wall and on appellee’s land (R., 22), the same as the stucco 
applied to the front and rear walls of the addition. Party 
walls are never stuccoed (R., 36). 

( b) There were no set-backs in the ends of the wall. Set¬ 
backs of 41/2 inches by 6 % inches in width on a 13-inch wall 
are left so that the next builder can tie to the wall (R., 36). 
This is usually done so as to make each party come to the 
dividing line, whether the wall is of brick or stone (R., 43). 
To cut out this set-back or recess in the ends of the wall so 
as to tie to it would be expensive, the expense depending 
upon the damage done to the wall in cutting down the set¬ 
backs (R., 43). 

The wall was not intended as a party wall for the 

MUTUAL BENEFIT OF APPELLANT AND APPELLEE AND CAN 
NEVER BE USED BY APPELLEE. COMMON USE, EQUALITY AND 
MUTUALITY OF BENEFIT ARE ALL LACKING, (a) The wall 
commences more than 17 feet back from the front of the 
main house of appellant and from the front of appellee’s 
house, extends for a distance of only 27 feet 314 inches and 
blankets the center part of appellee’s house (Pl’f’s Ex. 2, 
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R., 32). It is only 13 inches thick, and if it were ppssible 
for appellee to utilize the same for the purpose of construct¬ 
ing her house to the full height of her main buildirig, she 
could only do so by reinforcing it with steel (R., 35, 42), 
which would be very expensive. To construct appellee’s 
house to its present height would require an 18-inch Wall in 
the basement and first and second floors (R., 45). Ap¬ 
pellee’s house is 58 feet 10 inches from the basement floor 
to the coping (R., 45). The third diagram (R., 45) shows 
that under the building regulations it would require an 
18-inch wall for the foundation, basement and first and 
second floors (see Test., R., 42, 36). This is also shown by 
the diagram (R., 44), the only difference in the diagrams 
being that on page 44 the diagram shows only thp wall 
by stories, while the diagram (R., 45) shows the wall by feet. 
The diagram (R., 44) is on a scale of 8 feet ceiling for 
each story, as provided in section 35 of the regulations (R., 
39). ] 

( b ) In the opinion of Architect Mullett, who hap been 
engaged as an architect in Washington since 1889 (Rl, 35), 
appellee could not, under the present building regulations 
relating to light and ventilation, secure authority to Extend 
the central portion of her house (27 feet) over to the wall 
in question, and if such permission was granted she would 
only “derive two very small windows facing east and west,” 
and that by extending the central portion of her hodse she 
would derive no advantage in light and air (R., 36, 37). 
Section 35 of the building regulations (R., 39) requires that 
every room in every house “hereafter built,” and in every 
building hereafter altered to be used as such, shall “have 
one or more windows or ventilating skylights, with area of 
openings not less than 1/10 of the floor area of room, to 
be lighted and ventilated from or by an open-air space or 
ventilating shaft with an area throughout as required by 
section 33 of these regulations.” The room in appellee’s 
house on the second floor, formerly lighted and ventilated 
by the bay window, has 227% feet of floor area, which does 
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not include the space in the bay window (R., 40), and thus 
requiring in the event it was remodeled window area for the 
present floor space of 22% feet. This does not take into ac¬ 
count the additional floorage space that would result from 
the extension over to the wall in question. The music room 
on the first floor, which is in the center part of the house at 
present, has a floor area of 375 feet, which would require, 
in the event the center part of house should be extended over 
to the wall in question, a glass area of 37% feet (R., 44). 
Unless the two large chimneys in appellee’s house were re¬ 
moved, appellee by such an extension could only derive light 
and ventilation for the center part of her house by placing 
windows in the 2% feet of space between the two chimneys. 
Two windows so placed would not give appellee the window 
space for light and ventilation required by the regulations, 
and, therefore, such an extension could not be made so as- 
to utilize the wall in question. 

(c) Appellee could not move her entire north wall, which 
is about 75 feet long, over to the dividing line and utilize 
the wall in question without constructing an air-and-light 
shaft for light and ventilation for the center part of her 
house (R., 40). The building regulations would require an 
air-and-light shaft for a building the height of appellee’s 
present house 5 feet wide and not less than 10 feet long. 
This would preclude appellee from using 10 of the 27 feet 
of the wall in question and require appellee to use 50 square 
feet of her own land for light and ventilation in addition to 
the nearly 12 square feet of appellee’s land now covered by 
the wall. In addition to this, appellant intended placing 
three-fourths of an inch of stucco on the wall to improve 
the appearance of his house, which would have taken 2% 
additional feet of appellee’s land. Thus in order to make 
use of 17 feet of this alleged “party wall,” which 17 feet 
covers 18 feet 7 inches of land and rests upon only 10 feet of 
appellant’s land and is 2%. stories in height,appellee would be 
compelled to sacrifice more than 64 square feet of her land, 
and could then only use the 17 feet by reinforcement and, 
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on account of the walls being of different thickness where 
they join, it would be necessary to fur out to get the proper 
lines of the rooms (R., 42). 

If all this was done, at great expense to appellee, she would 
not then have a home as well adapted to her wants as her 
present house with the wall carried back across the dividing 
line. To attempt to argue mutuality here is pure nonsense. 
No semblance of mutuality exists. Appellant well knew 
when he constructed the addition in question that it could 
not be utilized by appellee, and he never intended ^hat it 
should be so used. The sole and only reason for tlje con¬ 
struction of the wall in part on appellee’s land was truth¬ 
fully, but inadvertently stated by appellant’s architect, Tot¬ 
ten, when he testified (R., 56), “the reason for so doing 
being that it gave five or six inches more space and made 
the room that much larger.” 

The construction of this wall in part on appellee’s land 
deprives appellee of not only the land in question, bht the 
use of her house as a home. In order to construct th|e wall 
appellant’s agent removed 5% inches of the top and bottom 
cornices of the bay window and the sheet metal in which 
they were incased (R., 53) and bricked in a glass area of 34 
square feet and practically destroyed the light and ventila¬ 
tion derived from the side windows, each of which had an 
area of 6.59 square feet, leaving the center room of the 
second story, which was “formerly a beautiful light room” 
(R.., 46), so that it is now so dark that “it can only be used 
by artificial light,” and seriously interfering with the light 
and ventilation in the center room on the first floor and also 
removed 5% inches of the cement walk, thus materially 
narrowing the walk. 

The wall is claimed to be a party wall solely be¬ 
cause IT IS 13 INCHES THICK, NO ATTENTION BEING PAID TO 
EXISTING CONDITIONS OR THE DAMAGE OCCASIONED APPEL¬ 
LEE’S property. No attention was given by appellant and 
his architect and builders to the physical condition existing 
or to the injury to appellee’s property that would be occa- 
4c 



23 


sioned by the construction of the wall. Lipscomb, appel¬ 
lant's builder, testified (R., 54) that in the construction of 
the wall he did not take into consideration the improvements 
on appellee’s land; that his testimony that the wall in ques¬ 
tion was a party wall was based solely upon the fact that it 
was a 13-inch wall (R., 54, 55). Totten, appellant’s archi¬ 
tect, testified that appellant had the right to build the wall 
on appellee’s land (R., 58), and that whether appellee gave 
her consent or not was immaterial; that it was unnecessary 
to take any measurements of appellee’s house, as it was “per¬ 
fectly obvious that the cornice was directly over” the part 
of appellee’s land upon which the wall was to be placed (R., 
58). In testifying that the wall was a party wall appellee’s 
present buildings and improvements were not taken into 
consideration (R., 58). But witness considered only the 
wall itself. 

With all the facts before him, and having seen and heard 
the witnesses testify, the learned trial Justice held (R., 62): 

“I think regard must be had in these cases to the 
circumstances of both lots. I do not believe it can 
be the law that a party has an unqualified right to 
build a wall centered upon the party line simply be¬ 
cause there is the physical opportunity to do it. 
There certainly is some limitation with regard to the 
length of the wall he is building. In the case of the 
bay window, for instance, it was too small a structure 
and would cost too much to make it usable before the 
court would treat it as a party wall. In the present 
case the wall is a comparatively short one. It begins 
quite a distance back from the building line and, even 
if there were no building upon the other land, I think 
it would be a fairly open question whether this wall 
as it was constructed was a fair tender of a party wall. 
But in this case the erection of this wall required the 
actual removal of a part of the plaintiff’s building 
previously constructed. It seems to me it would be a 
mockery to say that the wall built by the defendant in 
this case was within any fair construction of the law 
and the regulations an offer to the plaintiff of a party 
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wall. I have not had much doubt upon that Ques¬ 
tion, at least, I did not have at the conclusion of the 
case.” 

The decision cf the learned trial Justice was right and is 
abundantly sustained by the previously adjudicated Cases. 
The origin of party walls in the District of Columbia is found 
in the deeds of the original proprietors to the Commissioners 
of the Federal City and the act of Maryland of December 9, 
1791, Fowler vs. Koehler, 43 App. D. C., 358. The land of 
both appellant and appellee was conveyed by the Commis¬ 
sioners of the Federal City on June 22, 1795, to Samuel 
Blodget “agreeably to the deeds of trust concerning the lands 
in the said city” (R., 30). The deeds of trust conveyed the 
lands— 

“on and subject to such terms and conditions as shall 
be thought reasonable, by the President for the time 
being, for regulating the materials and manner of 
the buildings and improvements on the lots, generally 
in the said city, or in particular streets, or parts 
thereof, for common convenience, safety and order” 
(R., 31). ! 

Pursuant to the authority contained in said deeds Presi¬ 
dent Washington, October 17, 1791, promulgated regula¬ 
tions, the fourth section of which (R., 61-2) provided: 

i 

“That the person or persons appointed by the Com¬ 
missioners to superintend the buildings, may enter 
on the land of any person set out the foundatiori and 
regulate the walls to be built between party and party, 
as to the breadth and thickness thereof; which foun¬ 
dation shall be laid equally upon the lands of the per¬ 
sons between whom such party walls are to be built 
and shall be of the breadth and thickness determined 
by such person proper; and the first bv.ild.er shall be 
reimbursed one moiety of the charge of such party 
wall or so much thereof as the next builder shall jhave 
occasion to make use of, before such next builder 
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shall anyways use or break into the wall. The charge 
or value thereof, to be set by the person or persons so 
appointed by the Commissioners.” 

Under the authority contained in the act of May 15, 
1820 (3 Stat. L., 583), the corporation of Washington, on 
March 30, 1822, re-enacted President Washington’s regula¬ 
tions, including section 4, Fowler vs. Koehler, 43 App. D. C., 
353. While those regulations remained in force it was held 
in Kraft vs. Scott, 1 Haywood & Hazleton (6 C. C. Rep., 
D. C.), 33, that they applied-only to vacant lots. Under the 
authority contained in the act of June 14, 1878 (20 Stat. 
L., 131), the Commissioners of the District of Columbia re- 
adopted section 4 of President Washington’s regulations, 
Fowler vs. Koehler, 43 App. D. C., 353. In the regulations 
in force when the wall was commenced and constructed and 
as a part of section 82 (R., 11, 12, 23) it was provided: 

“The fourth section of the building regulations, 
No. 1, approved by President Washington October 17, 
1791, quoted below, is recognized as in force, and is 
published for the information of builders. The in¬ 
spector of buildings has no official duty as to the en¬ 
forcement of this regulation; as the matter is one of 
private rights between parties.” 

The same regulations (R., 33) define a party wall to be: 

“A wall built upon the dividing line between ad¬ 
joining premises for their common use.” 

“Common convenience” was the test of a party wall under 
the grant of power contained in the original deeds. The 
regulations could confer no greater right than that contained 
in the original deeds, and this is recognized by the building 
regulations (section 62) above quoted, wherein builders are 
advised that the fourth section of President Washington’s 
regulations are published for their information, that the mat¬ 
ter is one of private rights between the parties. In Smoot 
vs. Hey 1,<227 U. S., 517, 523, the court says: 
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“In the building regulations a party wall is defined 
as ‘a wall built upon the dividing line between adjoin¬ 
ing premises, for their common use.’ The funda¬ 
mental idea is that of mutual benefit. It is manifest 
that not every sort of construction projecting over the 
boundary, although it may form part of the exterior 
wall of a building, can be called a party wallJ In¬ 
stead of being for the common use, it may be merely 
an injurious protuberance.” 

“Common convenience” as used in the original deeds 
means “common benefit,” and common benefit means “equal 
benefit,” and this idea is at war with any exclusive use of 
such wall by either party (Lederer et al vs. Investment Co., 
130 Iowa, 158-9; Harber vs. Evans, 101 Mo., 635). The tes¬ 
timony clearly shows that the wall was constructed for the ex¬ 
clusive use and benefit of appellant; that it is not now and 
can never be of any benefit to appellee or her grantees;; that 
it is an injurious protuberance, an existing and continu¬ 
ing nuisance, depriving appellee of the use and enjoyment of 
her property, to her great and lasting injury. 

Throughout this case counsel for appellant seems toj have 
disregarded the fact that under the building regulations a 
wall cannot be placed on the dividing line simply because 
the physical opportunity exists to do so; that as provided 
in the building regulations (sec. 33, par. a, R., 39), d|ue re¬ 
gard must be given ‘to the permissible construction pn ad¬ 
jacent lots or parcels of land of buildings authorized tj>y the 
building regulations.” Therefore if a right was conferred 
by the original deeds, that right can only be exercised in con¬ 
formity with the existing building regulations. Ip con¬ 
structing the wall in question, as testified to by both Lips¬ 
comb, the builder (R., 54), and Totten, the architect (R., 
(58), no regard was paid to the improvements on appellee’s 
land or the physical conditions existing. Architect Totten 
testified that this was unnecessary, as it was “perfectly ob¬ 
vious that the comice was directly over” the part of appel- 
lee’s land upon which the wall was to be placed (R., 58), and 
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it must have been equally obvious that by so constructing the 
wall appellee’s bay window would be sealed in and the light 
and ventilation for the center part of her house required by 
the regulations (sec. 35, R., 39) would be destroyed. It was 
equally obvious that appellee could not extend her entire 
north wall over to the dividing line and utilize the 27 feet 
of this wall without making a recess on her own land 5 feet 
deep and 10 feet long for light and air for the center part of 
her house, and yet no recess was left on appellant’s land, 
thus compelling appellee, if she ever undertook to utilize the 
wall, to sacrifice 50 square feet of her own land in addition 
to that covered by the wall in order to make use of 17 of the 
27 feet of the wall, and this could only be done by re-enforce- 
mcnt. The action of appellant here is nothing short of a de¬ 
liberate attempt to appropriate to his own use a part of ap¬ 
pellee’s land, which the law forbids. 

Counsel for appellant (Brief, 30-1) assails the decision of 
the learned Justice below on the ground that it is revolu¬ 
tionary, that it overrules the clear and positive decisions of 
this court which have been adhered to for years by the courts, 
the bar, and the builders of the District of Columbia. In 
support of this contention the case of Robinson vs. Hillman, 
36 App. D. C., 576, and again passed upon by this court in 
41 App. D. C., 191, is cited and relied upon. An examina¬ 
tion of the three decisions of this court in that case discloses, 
as held by the learned Justice below, that there is nothing 
therein contained in conflict with the decision of the lower 

court. 


Robinson vs. Hillman, 36 App. D. C., 241: 

This was an action at law for damages, the first count in 
the declaration being “for damages occasioned by the per¬ 
manent obstruction of an alleged right of way. The ver¬ 
dict on this count was for $1,500. This court affirmed the 
verdict on that count on the stated ground (p. 248) that 
when the unity of title was destroyed by the division of the 


u 





land the right of way was apparent and well defined, “that 
such right of way was reasonably necessary to the Enjoy¬ 
ment of those premises.” In the case at bar the free use 
of the private walk or alley around the north side of appel¬ 
lee’s house was obstructed by the wall (R., 48) to her injury. 

Robinson vs. Hillman, 36 App. D. C., 576: 

This was an action of ejectment. The defendant entered 
the plaintiff’s land “under the authority conferred by the 
building regulations,” the validity of which was not ques¬ 
tioned by the plaintiff (Id,, 581). In the case at bar this 
right is questioned (R., 13). The sole question in thajt case 
was: Was the wall a party wall within the building regula¬ 
tions? This court in deciding that case said: 

“It is settled that every wall that may be constructed 
by the adjoining owner in serving his own ends is not 
necessarily a party wall, within the meaning of the 
regulations. It must be such a wall as will satisfy the 
reason and 'purpose for which the regulation wgs de¬ 
vised (Smoot vs. Heyl, 34 App. D. C., 480). On the 
other hand, if the wall answer the ordinary require¬ 
ments of a party wall, the right to erect it in part 
upon the adjoining lot cannot be made to depend 
upon the intention or ability of the owner of the lot 
encroached upon to make use of it at the time. 
Vacant land may be encroached upon for the purpose. 
The regulations are intended to serve a good purpose, 
and necessarily contemplate future growth, and 'prob¬ 
able changes in the uses of property. If the owner 
of the land does not make use of the party wall,, he 
does not have to pay for any part of it. Notwith¬ 
standing the fact that plaintiff’s lot is now occupied 
by a dwelling house, and that so long as used as; such 
there can be no occasion to avail of the right to half 
of defendant’s wall, still we are of the opinion that 
the wall may be upheld as a party wall, if it be rea¬ 
sonably and properly susceptible of such use.” 
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In the case at bar the wall was constructed by appellant to 
“serve his own ends” by making his room 5 or 6 inches larger 
(R., 56) ; it encroaches upon appellee’s walk or private alley, 
depriving her of the free use thereof, seals in the bay window, 
rendering the center part of the second floor of her house un¬ 
usable, is only 27 feet 3 inches in length, and blankets the 
center part of her house which is 76 feet long; only 17 feet of 
the wall under the present building regulations (39-40) could 
ever be made use of by her and then only by re-enforcement 
and at the sacrifice of fifty additional square feet of her land 
for a light-and-air chute, and in short deprives appellee of 
the use of her house as a home. Thus it was that the learned 
trial Justice said (R v 62) in his opinion: 

“The Hillman case itself, I think, when you read 
the opinion, shows that in order to be a party wall it 
must be one which fairly and reasonably tenders to 
the other side a usable wall. * * * It seems to 

me it would be a mockery to say that the wall built 
by the defendant in this case was within any fair 
construction of the law and the regulations an offer 
to the plaintiff of a party wall.” 

Robinson vs. Hillman, 41 App. D. C., 191: 

This was an action of ejectment and the only question de¬ 
cided that has any bearing on the case at bar was whether 
certain “openings in the wall prevented it from becoming 
a technical party wall” (Id., 195). In passing upon this 
point the court (Id., 196) said: 

“It is implied in our former opinion, and we now 
affirm it as a sound proposition, that if a proposed 
party wall be constructed with openings, particularly 
with, the knowledge of the adjacent owner, but is yet 
structurally fit to be utilized for the ordinary purposes 
of a party wall, it does not cease to be a party wall be¬ 
cause of the lack of technical compliance with the 
regulations in a particular like this, easily to be reme¬ 
died by the builder.” 
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The court further held that the plaintiff’s relief in that 
case should have been by a bill in equity “to compel the 
closing of the openings”; that if the plans of the building 
submitted to the inspector disclosed, as they should; the con¬ 
templated openings, he neglected his duty in issuing the per¬ 
mit. Likewise had the plans submitted by appellant dis¬ 
closed the injuries to appellee’s property, the building in¬ 
spector would have neglected his duty in issuing the permit, 
for the issuance of the permit was in violation of sections 33 
and 35 of the building regulations (R., 37-9). 

It is respectfully submitted that instead of the decision of 
the learned trial Justice on this point being revolutionary, it 
was in strict conformity with the ruling in Robinson vs. 
Hillman, Smoot vs. Heyl, and the established ruling of the 
courts, and his findings of fact, after seeing and hearing the 
witnesses testify, should not be disregarded by this!court ex¬ 
cept where clear error appears. His decision was right and 
just. 

II— b. 

I now return to the second objection raised by counsel for 
appellant (Brief, 25-7), viz., “(b) her relatively slight dam¬ 
age or inconvenience” (Brief, 21). On July 27, when pro¬ 
test was made and the filing of suit .was deferred at the re¬ 
quest of appellant, only the laying of the brick had been 
practically completed. While the wall remained in this un¬ 
finished condition and when the cost of removal tvas small 
as compared with the cost of removal after the building was 
finished suit was filed on August 7 and a rule issued on ap¬ 
pellant requiring him to show cause why he should not be 
commanded to remove the wall. On August 20th (R., 26) 
the rule was discharged “without prejudice.” Where the 
facts are in dispute, as they were by the bill and answers, 
the court will not grant an injunction, and certainly will not 
grant a mandatory injunction (Rider vs. Bentham, 1 Yesey 
Sr., Ch. Rep., 543). After the protest and certainly after 
the filing of the suit appellant proceeded at his own 
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risk. The fact that a preliminary injunction was denied 
without prejudice does not interfere with the court upon 
final hearing affording appellee complete relief as to the in¬ 
juries then Existing and subsequently consummated (22 
Cyc\, 935. par. e and cases therein cited). A court will not, 
under such Circumstances, compel appellee to sell her land 
covered by the wall at a valuation simply because it will 
now cost appellant a great deal to undo the wrong, but will 
compel appellant to restore appellee’s land, as nearly as it 
may be. to its original condition. In Tucker vs. Howard, 
12S Mass. Rep., 361, the court says: 

“The defendant having, by the service of process, 
full knowledge of plaintiffs’ claim, went on to build 
at his own risk; and the injury caused to the plain¬ 
tiffs’ estate by the defendant’s" wrongful act being 
substantial, a court of equity will not allow the wrong¬ 
doer to compel innocent persons to sell their right 
at a valuation, but will compel him to restore the 
premises, as nearly as may be, to their original con¬ 
dition. Dent vs. Auction Mart Co. (L. R. 2, Eq. 
238, 246, 255); Aynsley vs. Glover (L. R. 18, Eq., 
544! and L. R. 10", Ch. 283); Krehl vs. Burrell (7 
Ch.’ I).. 551, and 11 Ch. D., 143); Schwoerer vs. 
Bovlston Market Association (99 Mass., 285); Creely 
vs.“ Bav State Brick Co. (103 Mass., 514); Nash vs. 
New England Ins. Co. (127 Mass., 91); Salisbury 
vs. Andrew (12$ Mass., 333).” 

In Lynch vs. Union Inst, for Savings (159 Mass., at 308) 
the court says: 

“In general, where a defendant has gone on with¬ 
out right and without excuse in an attempt to appro-, 
priate the plaintiff’s property, or to interfere with his 
rights, and has changed the condition of his real 
estate, he is compelled to undo, so far as possible, 
what he has wrongfully done affecting the plaintiff; 
and to pay the damages. In such a case the plain¬ 
tiff is not" compelled to part with his property at a 
valuation, even though it would be much cheaper for 
the defendant to pay the damages in money than to 
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restore the property. The principal reason for this 
is that which lies at the foundation of the jurisdiction 
for decreeing specific performance of contracts for 
the sale of real estate. A particular piece of real 
estate cannot be replaced by any sum of money, how¬ 
ever large, and one who wants a particular estate for 
a specific use, if deprived of his rights, cannot be 
said to receive an exact equivalent or complete in¬ 
demnity by the payment of a sum of money. A title 
to real estate, therefore, will be protected in a court 
of equity by a decree wnich will preserve to tljie owner 
the property itself, instead of a sum of money which 
represents its value. One who has gone op wrong¬ 
fully in a wilful invasion of the plaintiff’s right in 
real estate has no equity to set up against tljie plain¬ 
tiff’s claim to have his property restored to him as it 
was before the wrong was done.” 

I 

In Haitsch vs. Duffy (92 Atl. Rep., 249), decided in 
1914, the Chancery Court of Delaware affirms the doctrine 
as stated in Lynch vs. Union Institution for Saving^, supra, 
citing many decisions of the various State courts therefor, 
to which decision in its entirety the attention of this court 
is invited, and makes plain that in such a case as tl}e one at 
bar the remedy at law is not full, adequate, and complete in 
any sense. Upon this point the court says: 

“According to the case of Herr vs. Blerbower, 3 
Md. Ch., 456, the right of a plaintiff in an ejectment 
suit does not include the removal of the encroach¬ 
ment, and in Baron vs. Korn, 127 N. Y., 228; 27 
N. E., 804, it was said that the sheriff might not re¬ 
gard it as his duty to deliver possession by taking 
down the encroaching wall at the risk of injuring 
the other parts of the defendant’s building. 

“While there may be a remedy by ejectment, it is 
not full and adequate in any real sense. 4 verdict 
for the plaintiff is not a bar to another, <Jr other, 
actions by the defendant, and the description of the 
premises is so indefinite that the plaintiff at jhis peril 
points out to the sheriff the lands of which possession 
is to be'given (2 Woolley on Delaware Practice, 1614. 
1615). 
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“A mandatory injunction may bo awarded by a 
court of chancery to enjoin the continuance of an 
encroachment ancl compel a removal thereof. High 
on Injunction, 704; Norwalk Heating Co. vs. Ver- 
num, 75 Conn., 662; 55 Atl., 168; 96 Am. St. Rep., 
246; Lynch vs. Union Institution, etc., 159 Mass., 
309; Harrington vs. McCarthy, 169 Mass., 492; Pile 
vs. Pedrick, 167 Pa., 296; 31 Atl., 646, 647; 46 Am. 
St. Rep., 677; Huber vs. Stark, 124 Wis., 359; 102 
N. W., 12; 109 Am. St. Rep., 937.; 4 Ann. Cas., 340; 
Herr ,vs. Blerbower, 3 Md. Ch., 456; Long vs. Ragan, 
94 Md., 462; 51 Atl., 181. * * * 

“This equitable jurisdiction is probably based not 
on the irreparable character of the damage by the ag¬ 
gression, nor to relieve the necessity for multiplicity 
of suits as if it were a continuous trespass. The right 
to a mandatory injunction to require the removal of 
an encroachment on land is based on the peculiar 
nature of the right invaded and the subject-matter 
affected, viz., land. In Delaware equitable jurisdic¬ 
tion to enforce specific performance of contracts con¬ 
cerning land, and also to enjoin waste, or what is 
equivalent to waste, even though done by a trespasser, 
is based, according to the statements of the courts, 
on the peculiar nature of the property affected, and 
this is naturally and logically the basis of the right 
to enforce restoration of possession free from en¬ 
croachments (5 Pomeroy on Equitable Remedies, p. 
833; Thomas vs. Oakley, 18 Yes., 184).” 


In State of Pennsylvania vs. Wheeling, &c., Bridge Com¬ 
pany et al. (13 How., at 567), the Supreme Court of the 
United States quotes with approval Story’s Equity Jurispru¬ 
dence, vol. 2, p. 207, wherein it is said with reference to 
private nuisances: 

“There must be such an injury as from its nature 
is not susceptible of being adequately compensated 
by damages at law, or such as, from its continuance 
or permanent mischief, must occasion a constantly 
recurring grievance, which cannot otherwise be pre¬ 
vented than by an injunction. 

“Formerly, indeed, courts of equity were extremely 
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reluctant to interfere at all, even in regard .to re¬ 
peated trespasses. But now there is not the slightest 
hesitation, if the acts done, or threatened to be done 
to the property, would be ruinous or irreparable.” 

Cyc. (vol. 22, p. 782, “J”) states the law as follows: 

“If it is clear that there is a violation of a tight 
of the complainant and his injury is regarded as 
irreparable and his other remedies inadequate, he is 
ordinarily entitled to an injunction even though the 
injunction will cause defendant a greater loss than his 
own. But in any event, when the injunction will 
cause great injury to .defendant and will confer no 
benefit or very little in comparison upon the com¬ 
plainant, it is within the discretion of the court to 
refuse the application. 

“The law is well settled that an injunction will not 
issue to restrain a trespass simply as such, but i( will 
be granted where the injury alleged is irreparable, or 
where full and adequate relief cannot be had at law 
or where the trespass is of a character to work destruc¬ 
tion of the property as it had been held and enjoyed 
• or where it is necessary to prevent a multiplicity of 
litigation.” 

Long vs. Ragan, 94 Md., at 464-o. 

White vs. Flannigan, 1 Md.. 525. 

Shipley vs. Ritter, 7 Md., 408. 

Clayton vs. Shoemaker, 67 Md., 216. ; 

Balt. Belt. R. R. Co. vs. Lee, 75 Md., 590. 

In Norwalk vs. Vernan, 7o Conn., 6o2, the complainant 
was granted a mandatory injunction against the continuance 
of a large structure found to be an encroachment, though it 

was erected before he became the owner. 

In Szathmary vs. Boston & Albany R. R., 214 Mask, 45, 
it was held that the plaintiff was entitled to a mandatory in¬ 
junction requiring the removal of the wall and tl at j 

“she should not be deprived of these rights merely 
because an injunction may subject the defendant to 
an expense and inconvenience disproportioned to the 
benefits it affords her.” 
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In Baugh vs. Bergdoll, 227 Penn., 420, 422, the court com- - 
pelled the removal of a massive wall which it was claimed 
had been constructed in accordance with the custom of the 
building trade and was a necessary encroachment to support 
the superstructure. On the question of remedy the court 
savs: 

V 

“Where one intrudes upon the land of another, the 
latter has a choice of remedies; he may compel a with¬ 
drawal of the intruder, or he may regard the intrusion 
as a permanent trespass and recover compensatory 
damages therefor. Except he has forfeited his right 
to the former remedy by conduct which would make 
its enforcement inequitable, he cannot be denied his 
privilege to pursue it.” 

In the case at bar, appellant, without right, has unlawfully 
attempted to appropriate to his own use appellee’s land and 
has changed the condition of her real estate. Under such 
circumstances the law compels him, so far as .possible, to 
undo his Wrongful act. The injury to appellee’s property, if 
the wall be permitted to stand, is continuing and irreparable. 
She is entitled to the property itself, and appellant has no 
equity to set up against appellee’s claim to have her property 
restored to her as it was before the wrong was committed. 
The learned trial Justice considered all the claimed rights and 
equities of appellant in the light of the evidence and the facts 
and held(R., 62-3) that the construction of the wall by appel¬ 
lant on appellee’s land “was a somewhat high-handed pro¬ 
ceeding”; that “it would be a mockery to say that the 
wall * * * was within any fair construction of the law 

and the regulations an offer to the plaintiff of a party wall”; 
that 

“I do not think that the law is that the balance of 
convenience rule applies in such cases. If the defend¬ 
ant has without reasonable excuse taken a part of 
the plaintiff’s land and is continuing to occupy it 
and exclude her from it, I think he has no ground to 



complain because it will cost him a great deal to undo 
the wrong, because that is something he should have 

ascertained before.” 

The decision of the learned trial Justice was in strict cjon- 
formity with established law and was just and right. | 


IV. 

There is another separate and distinct ground upon wljiich 
the decree below can be affirmed, and one which was disre¬ 
garded by the learned Justice below. Briefly stated it is: 
When the original proprietors conveyed the land to the trus¬ 
tees of the Federal City the land was vacant ; there was no 
form of organized government and the provision in the deeds 

(R., 31) that— 

“the conveyance to the purchasers shall be on .and 
subject to such terms and conditions as shall be 
thought reasonable, by the President, for the time 
being, for regulating the materials and manner of the 
buildings and improvements on the lots, generally in 
the said city, or in particular streets, or parts thereof, 
for common convenience, safety and order 

were designed and intended to meet a temporary existing 
emergency. In the original deeds there is a comma aft? the 
word “President” and before the words “for the time being, 
thus indicating that the terms and conditions were intended 
to meet a temporary situation, and were not intended to an¬ 
nex this condition to the land in perpetuity. The authority 
thus conferred was nothing more than authority to issue 
police regulations prescribing the size and character of t e 
walls of buildings, to prevent the spread of fire apd to 
guard against the danger of falling buildings, which the his¬ 
tory of legislation in regard to party walls shows to ¥ the 
reason and purpose of its origin (Traute m White, 48|H l. 
Eq., at 441). The regulations issued October 
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(R., 61-2), indicate clearly that such was the understanding 
of the framers of the regulations. The authority conferred 
was: 

‘‘That the person or persons appointed by the Com¬ 
missioners to superintend the buildings, may enter 
on the land of any person set out the foundation and 
regulate the walls to be built between party and party, 
as to the breadth and thickness thereof; which foun¬ 
dation shall be laid equally upon the lands of the 
persons between whom such party walls are to be 
built and shall be of the breadth and thickness de¬ 
termined by such person proper.” 

Tliis was nothing more than authority to prescribe the 
breadth and thickness of the wall, the materials used, and to 
require, where a party wall was constructed, that it be laid 
equally on the dividing line so as to insure uniformity. I 
have been unable to find any provision in the deeds that 
expressly or by reasonable implication confers a right upon 
one coterminous property owner to invade his neighbor’s 
land and construct thereon one-half of a party wall. The 
right to construct a party wall, it seems to me, was by the 
deeds and the regulations left to the convention of the own¬ 
ers. It seems to me that this is recognized in the existing 
building regulations (R., 11, 12, sec. 62), wherein it is offi- 
• dally proclaimed that “the matter is one of private rights be¬ 
tween parties” with which the inspector of buildings has noth¬ 
ing to do. 

On March 30, 1822, under the authority contained in the 
act of Congress of May 15, 1820, the Corporation of Wash¬ 
ington issued regulations in which there appears as a part 
thereof section 4 of President Washington’s regulations. 
Under the authority contained in the act of June 14, 1878, 
the Commissioners of the District of Columbia promulgated 
the existing regulations and incorporated therein section 4 of 
President Washington’s regulations (Fowler vs. Koehler, 43 
App. D. C., 352-3). These regulations were not based upon 
any provision in any deed but upon the acts of Congress 
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from which they derived their source and life. As the deeds 
expressly conferred authority upon the President to issue 
regulations “for the time being” and those regulations were 
• superseded by the subsequent regulations issued under the 
authority contained in the acts of Congress, it is difficult to 
understand how President Washington’s regulations can now 
be in force, and derive their life and authority from gny pro¬ 
vision in the deeds. Nor can any such right be claimed 
under the regulations as it is expressly declared therein (R., 
11, 12) that this “matter is one of private rights [between 
parties.” If the regulations in existence are based upon the 
provision in the deeds authorizing the President to issue 
regulations, then the right to construct a party wall must be 
found in the regulations. An authority to issue regulations 
does not confer authority to legislate. It was regulation, not 
legislation, that was authorized in the act of May 15, 1820 
(3 Stat. L., 583, 587), and by the act of June 14, 1^78 (20 
Stat., 131). Congress could not constitutionally Relegate 
such a power (Coughlin vs. D. C., 25 App. D. C., at 254) to 
the Commissioners. The Commissioners could not confer a 
right under a regulation upon appellant to place a part of his 
wall on appellee’s land and such a regulation, if it exists, is 
unconstitutional, as its effect is to enable appellant to take ap¬ 
pellee’s land without due process of law. 

It is respectfully submitted that the decree appealed from 
should be affirmed. 

| 

Respectfully submitted, 

j 

WEBSTER BALLINGER) 

Aitomey for Appellee. 

• j 
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REPLY BRIEF FOR APPELLANT. 


I. 

It is objected in the brief for appellee that assignments of 
error Nos. 2 and 3, to the exclusion of the evidence that ap¬ 
pellee’s south wall projects over and is maintained in part 
upon the lot adjoining hers on the south, notwithstanding 
her contention in this case that the south wall of her neigh¬ 
boring owner on the north should not be allowed to project 
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over upon her line, should be disregarded, upon the follow¬ 
ing grounds: 

(a) Because not proper cross-examination. 

(b) Because the location of appellee’s south wall was for¬ 
eign to any issue in the case. 

(c) Because no attempt was made to show that appellee’s 
lot and the l6t south of it had not belonged to the same owner 
when her house was built, or, if not, that her south wall did 
not project and become a party wall by agreement between 
the owners. 

(d) Because no attempt was made to show that the house 
on the lot south of appellee's, with the party wall projection, 
was not built before the erection of her house. 

(e) Because the record, at p. 37, shows the Building Reg¬ 
ulations have been changed. 

(a) Appellee’s witness Mullett (Record, 35) was called 
to produce the original plans for the construction of ap¬ 
pellee’s house and was examined in chief in regard to what 
thev showed. On his cross-examination he was asked to 
turn to the south wall of plaintiff’s property, on these same 
plans thus produced by him and introduced in evidence in 
his testimony-in-chief, to show whether it did not stand half 
on the land south of appellee's lot, but was not permitted to 
answer. The contention here on appellee’s behalf is, that 
she was entitled to introduce the plans as a whole, but to re¬ 
strict the cross-examination of the witness called by her to 
produce, identify and testify concerning them, to such parts 
of them as her counsel desired the examination to embrace. 

(b) In her amended bill (Rec., 12-13), the appellee al¬ 
leged that the Building Regulations approved by President 
Washington and adopted at the laying out of the city, con¬ 
ferred no right to construct a party wall in part upon her 
lot, which tontention the Answer (Rec., 24) controverted. 
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How can it be claimed that it was not pertinent and admis¬ 
sible to show that the claim thus put forward by the ap¬ 
pellee, for the purposes of her contention in this case, was 
contrary to the conduct and claims of her predecessors in 
title and herself in the erection and maintenance of the south 
wall of her own building as a party wall, encroaching for 
one-half its width, as provided by the same Building Regu¬ 
lations, upon the lot to the south of hers, and creating the 
same easement in her favor on the south line of her lot which 
she is denying to her neighboring owner on the north? 

(c) The third of the above grounds of objection assumes 
that the burden of proof is upon the appellant to establish 
a negative, and to do so notwithstanding the exclusion of the 
evidence that appellee's south wall was a party wall. Why 
prove that the two lots did not belong to the same owner, or 
that the building of the south wall as a party wall was not 
the result of an agreement between the owners, when the fact 
was not permitted to be shown that the south wall was a 
party wall at all? The objection, too, is heard for the first 
time in this Court, instead of in the court below where, had 
that ground been stated, the evidence, if the burden as to it 
was held to be on the appellant, might have been produced. 
As shown under the next succeeding ground of objection, 
however, evidence did transpire showing that the establish¬ 
ment of the plaintiff’s south wall was not at that time for the 
benefit of the lot which adjoined it. 

(d) This same witness Mullett (Rec., 35) produced a 
photograph of appellee’s house taken by him just after its 
completion, in 1888 or 1889, which (Rec., 37) showed that 
the building south of plaintiff’s house had already been 
erected, and that there was then a space between the two 
houses, just as there is at the present time between the 
houses of the appellee and appellant. The fact that at the 
time of the trial appellee’s south wall was then used, also, 
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as a party Wall by the owner on the south illustrates what 
was said by this Court in the strikingly parallel case of Rob¬ 
inson vs. Hillman, 36 App. D. C., 376, reaffirmed in 41 
App. D. C., 191—“There is no evidence to show that it 
[the party wall erected by the appellant] can not be availed 
of as a party wall, should plaintiffs hereafter desire to make 
use of it as such.” 

(e) The changes in the Building Regulations referred to 
(Rec., 37) were changes only as to the thickness required 
in walls carried to a given height, and as to light and ven¬ 
tilation. The appellee in her bill (Rec., p.) expressly alleges, 
as is the fact, that the provision of the present Building Reg¬ 
ulations in regard to party walls “is practically identical 
with the provision for the regulation of buildings in the 
Federal City promulgated by President Washington on the 
17th day of October, 1791.” 


II. 

At page 7 of the brief for appellee allegation is made of 
“many inaccurate statements of fact appearing in appellant’s 
brief,” the only specifications of which inaccuracies are (a) 
That, instead of the testimony as to the increased light and 
air appellee would receive if the wall in controversy were 
moved back so as to rest entirely upon appellant’s land 
having been stricken out, as is claimed to be asserted at pp. 
15-16 and 27 of appellant’s brief, resort, if made, not to 
the record, but to the stenographic report of the trial, will 
show an agreement that matters of opinion upon that sub¬ 
ject, on whichever side they might have come in, should be 
disregarded; and (b) That appellee’s bay-window is referred 
to as a “frame” or wooden window, whereas, the brief of 
her counsel (p. 8) claims, “there is nothing in the record 
evidence that discloses of what material the window was 
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constructed, the evidence being that the entire window, with 
the exception of the glass and sash area, was encased in sheet 
metal,” which allegation, it is further claimed, disposes of 
appellant's contention that Section 71 of the Building Regu¬ 
lations, allowing the cutting away of frame structures for 
the purpose of placing party walls, applied to the appellant s 
removal of 5^ inches of the appellee’s bay-window jromice 
for that purpose. If, as their selection for specification 
would indicate, these are the most glaring or important of the 
inaccuracies charged against appellant’s brief, the othbrs can 

not have been serious. j 

(a) As to the first of them, waiving the irregularity of 

resort to a stenographic report of a proceeding as higher 
authority than the record, there would seem to be no marked 
difference between, on the one hand, the statement of the 
record (p. 53), the quoting of which at p. 15 of appellant’s 
brief is charged to be an inaccuracy, that the Court, upon ap¬ 
pellee’s objection to testimony offered in reply to that of a 
witness for appellee that a difference of 5^4 inches in the 
location of the wall materially effected the light afforded by 
the bay-window, ruled, with the consent of both parties, that 
“matters of opinion upon this point, on whichever side they 
may have come, will be disregarded” and what, on the other, 
we are informed by the brief for the appellee is contained in 
the stenographic report of the hearing, namely: 

“The Court: Might we not understand that matters 
of opinion with regard to it, on whichever side they may 
have come in, will be disregarded? 

“Mr. Darlington: That is satisfactory. 

“Mr. Ballinger: That is satisfactory.” j 

" i 

Neither the record nor the stenographic report, it is re¬ 
spectfully submitted, can, under these circumstances, sup¬ 
port the statement in the Opinion of the learned Court be- 
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low (Rec., 63), “I think the evidence fairly shows that this 
additional five and a fraction inches is a serious incon¬ 
venience and damage to the plaintiff,” the only evidence upon 
the point being that introduced on behalf of the appellee 
which it was thus agreed should be disregarded, and on the 
faith of which agreement that offered by the appellant in 
refutation was not admitted, or pressed. The appellee her¬ 
self had testified (Rec., 49) that, “except to the extent of 
the six inches which the wall projects over her line, the 
defendant Mann has not materially obstructed her windows 
in any way, and that is the only thing she knows of which 
he has done to obstruct her windows or lights, or to affect 
her property in any way; it is the one thing she complains 
of.” Surely a decree for a mandatory injunction, on the 
ground, necessary to it, of serious inconvenience and dam¬ 
age, based upon evidence thus agreed to be disregarded and 
for that reason, only, not replied to, is not to be sustained. 

(b) With respect to the material of which the bay-window 
was built, the sixth paragraph of the Answer, replying to the 
allegations of the corresponding paragraph of the Bill in re¬ 
gard to the window, alleges that “an oriole bay-window, 
which is of wooden or frame construction, projects from 
the north wall of the second story of her said house over the 
said open strip as alleged in the Bill, which bay-window was 
equipped with a cornice and trimmings parallel to and ex¬ 
tending to the dividing line between the said premises.” 
This allegation of the Answer was not attempted to be dis¬ 
proved, and the only evidence offered or sought to be intro¬ 
duced upon the point was that elicited on the cross-examina¬ 
tion of the builder, by counsel for the appellant (Rec., 53), 
as follows: 

“Q. In order to place this wall in its present position, 
you had to remove the cornice to her window, did you 
not? 
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“A. Yes, we had to remove that. 

“Q. Top and bottom? 

“A Yes i 

“Q In order to do that you had to remove an iron 

covering, did you not? _ 

“A. Sheet metal covering. \ 

“Q xhe window was encased m sheet metal. 

Yes, the woodwork was encased. I 

“Q. Is encased in sheet metal? 

“Q. You removed five and three-quarters inches of 
th AAl d don’t know just how much was removed. 

Appellee’s contention seems to be that a frame or wooden 
structure ceases to be frame or wooden, if protected on i 

“?££££££ T .£«. «o creep into briefs 

even of painstaking and able counsel is >«»^^ 
brief for appellee in instances too numerous to bp powttf 
out in detail but of which the following are illustrations 
At p 1 of the brief it is stated, not as a conclusion y 
counsel, bu, as a fact proved by the evidence in the cas . 
for which page references are given, that the plan' ofstu 
coin- the partv wall was so that it might conform m appea 
ance'and finisk to the front and rear of a^nt |buddmg 
the pave references of the record being 35, 37, 42, and ay, 
of which the first three are without relevance, and fhefour* 
is a contradiction of the statement. On the samjW <* » 
stated that “only seventeen feet of the wall could 1* made 
use of, and then only by reinforcing it with steel (RvPP- 
35 42) ” there being nothing whatever in the pages referred 
elsewhere. affording support for or indicating he 
existence of the restriction stated. On the same page=»t B 
alleged that the basement and the first and seed s on 
musthave b«n eighteen inches thick to enable appellee to 
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use the party wall by building on it up to the height of her 
own building, the allegation being supported only by the 
statement of her witness Emmert, at page 42, that, “testify¬ 
ing: not as an architect but as a builder,” he thought the 
Building Regulations required an eighteen inch wall in the 
basement and ! first story for that purpose, but which witness, 
when confronted on cross-examination with the Building 
Regulations and asked whether he was not mistaken in the 
statement he had made, as they showed him to be, answered 
(p. 46), “I have not come here as an expert architect—” 
the same witness testifying, at p. 43, that re-enforcing is 
necessary in every building wall where one owner wishes to 
build higher than the other has done, and the testimony for 
appellee further showing (p. 37) that a wall, in order to be 
a partv wall, is not required to be thick enough for any 
purpose for \Vhich the adjoining owner may wish to use it, 
and that there is no such test of a party wall. At p. 6 it is 
stated that thfe party wall “practically excluded light and air 
from the two small windows, facing northeast and north¬ 
west,” of the bav-window, which claim, there is no scintilla 
of evidence to support, and which is in addition physically 
impossible. At page 6 it is further claimed that appellee’s 
counsel deferred suit at appellant’s request in order that his 
architect and builder could inquire into the matter and obtain 
legal assistance, “during which time work on the south wall 
ceased,” the testimony of the counsel who wrote the brief 
lieing that on July 27, 1915, when his attention was first 
called to the matter, the south wall “had been practically 
completed, it had been practically built up to the coping 
line,” though claiming “they were still adding bricks to the 
top of the wall”; while the testimony of Mr. Davis, the 
builder who built it, is (p. 52) that the wall was completed 
on July 21, 1915, six days before appellee’s counsel, accord¬ 
ing to his own admission, saw it or had been communicated 
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with by appellee. At page 20, wholly contrary to the fact, 
appellant’s counsel is represented as having contended that 
appellant possessed the right to build a party wall by reason 
of the fact that the physical opportunity existed—paragraph 
10 of the Answer (p. 23) shows on what ground the party 
wall right was claimed, and even the stenographic report of 
the hearing referred to in the brief will show no kind or 
suggestion of any other ground of the claim, or reference to 
physical opportunity, prior to the opinion of the court at 
p. 63, which opinion does not attribute such a claim to 
counsel, who certainly did not make it. 

The decree below not turning in any particular Upon the 
credibility of witnesses or disputed questions of fact, the 
suggestion, at p. 23, that it should be upheld because the 
trial court had “seen and heard the witnesses” is without 
pertinence. 

in. 

| 

At pp. 21-4 of appellant’s original brief, it is pointed out 
that, although she was advised before the improvement had 
been begun that the right was claimed on behalf of appellant 
to erect a party wall if she should be unwilling to concede 
the cornice extension suggested, the appellee neither gave 
notice that she would oppose that claim or interposed any 
objection in the matter until the wall had been completed, 
thus disqualifying herself, under the authorities, from seek¬ 
ing mandatory relief requiring him to tear down tjie party 
wall to which, by her letter of May 24th (Rec., f-7), she 
had caused him, naturally and reasonably, to believe that 
(Rec., 61) she did not object. The opposing brief claims 
(p. 4), in answer, that there was nothing in the blpe prints 
of drawings sent her “which indicated or apprised appellee 
that a party wall was contemplated”: to which is added, at 
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p. 12, “appellee had no knowledge that such plans had been 
drawn, or that appellant was considering or intended to 
construct any portion of the addition on appellee’s land.” 
As against these claims, attention is invited to the testimony 
of the appellee (Rec., p. 49), where she. herself, testifies 
“that she saw the concluding sentence of the Totten letter 
stating that, if she did not care to comply with the request, 
Mr. Mann had a right to build the addition with the wall 
centered on the party line, and she thought it was something 
to frighten her into signing.” In other words, she thought 
that, to frighten her into signing, the appellant was threaten¬ 
ing to build a party wall, and she thereupon permitted him 
to do so with no intimation, either in her reply letter or 
otherwise, that she questioned or would dispute his right 
to build it, asking, only. (Rec., p. 48), that the Building 
Inspector would ascertain the party line with exactness; 
and following this with no effort whatever to ascertain 
whether the threat she understood to have been made was or 
was not being carried out, until after the wall had been 
built. Even if she was not actually cognizant that the wall 
was being centered on the party line, she can not plead 
ignorance, “since she had the opportunity of knowing, and, 
if she did not inform herself, the fault is hers. Means of 
knowledge is the same thing in effect as knowledge itself.” 
Henderson vs. Mann, 45 Wash. Law Rep., p. 791. Appellee 
knew not only that the appellant was about to build, but 
that he was claiming the right to build a party wall if she 
refused, as she did refuse, to consent to the proposed cornice 
extension: and. if she denied, or proposed to contest, his 
claim in that regard, it was incumbent upon her, upon every 
principle of diligence, law, equity and common fairness, to 
advise him of the fact. 
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Appellee's Authorities. 

| 

The question in Lederer vs. Investment Co., 130 Iowa, 
29, cited at p. 29, was whether one owner may extend his 
joists or timbers beyond the center of the party wall, so as 
to weaken or render it unsafe for the other owner. The 
quotation from Lynch vs. Union Institute, 159 Mass., 308, 
cited at p. 34, is from the Opinion arguendo and in part 
only; what the court decided l:>eing that the injunction sought 
should be denied, though the legal right was with the plain¬ 
tiff, because the balance of inconvenience and therefore the 
equities were with the defendants, as here, the Opinion citing 
other authorities to the same effect and holding thaf the rule 
to the contrary laid down in Brande vs. Grace, 154 Mass., 
210, should be applied only where the defendant’^ conduct 
had been deliberately wrongful. Haitsch vs. Duffy|, 92 Atl. 
Rep., 249, cited at p. 3o, deals only with the inadequacy 
of the remedy by ejectment, a question in the case at bar 
curiously enough not charged by the brief to the appellant’s 
counsel, and which arose only upon the court’s suggestion 
(Rec., p. 63). State vs. Wheeling Bridge Co., 13 How., 
567, cited at p. 36, does not deal at all with the doctrine of 
relative inconvenience and equities, nor with aiiy other 
question raised by the appellant, either here or below. The 
case of Baugh vs. Bergdoll, 227 Pa. St., 420, 422, cited 
at p. 38, was that of a wall projecting six inches beyond the 
party line or line to which the defendant could legally go, 
and is without relevance. The quotation, at pp. 39-40, from 
Trante vs. White, 46 N. J. Eq., 441, is the expression of the 
individual opinion and protest of the justice of a lower court 
against the rule laid down by the Court of Appeals!in Hunt 
vs. Armbuster, 2 C. E. Greene. 208,—“but for which I 
should have thought an act or ordinance authorizing a party 
to build a wall on his neighbor’s land to be simply, not legis- 
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lation, but usurpation”—a discussion inapplicable to party- 
wall rights resting, as here (Fowler vs. Kohler, 43 App. 
D. C, 349, 356), “purely in contract”; and the decree, 
recognizing, notwithstanding the personal views of the 
trial judge, the wholesome rule that the lower courts are 
bound by the law as declared by those of last resort, re¬ 
quired only the closing of a window in the party wall as 
the condition of maintaining it. With the other authorities 
cited, upholding the jurisdiction to enjoin where the injury 
would be irreparable and where the law courts are unable 
to afford adequate relief, we have no controversy. 

Respectfully submitted, 

W. C. Sullivan, 

J. J. Darlington, 
Attorneys for Appellant. 
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APPELLEE’S REPLY BRIEF. 


The reply brief filed by counsel for appellant contains 
numerous misstatements of fact to which attention is herein 
invited. These errors will be hereinafter referred tp in the 
order in which they occur in said reply brief. 

On page 2 reference is made to the original plan? of ap¬ 
pellee's house produced by Witness Mullett. It is stated in 
said brief that these plans were "introduced in evidence in 
lm testimony in chief.” An examination of the record at 
page 35 fails to disclose the introduction of these plans in 
evidence by either party to the controversy. They were not 
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introduced in evidence. Upon this false assumption appel¬ 
lant's first assignment of error (Appellant's brief, p. 18) is 
predicated in its entirety. The complete answer, with the ex¬ 
ception of the omission of the .plans in evidence, is contained 
in appellee's original brief, pages 9-11. During the oral 
argument counsel for appellant stated to the court that the 
transcript of the record was not complete in this respect. If 
counsel can find in the stenographic report of the hearings 
a record showing that said plans were in fact introduced in 
evidence he may submit to this court the stenographic record, 
as counsel for appellee would not knowingly withhold any 
material fact shown by the stenographic report from this 
court. 

Commencing at the bottom of page 3 and extending to 
t he end of the first paragraph on page 4, it is said: 

"The fact that at the time of the trial appellee's 
south wall was then used, also, as a party wall by the 
owner on the south illustrates what was said by this 
court in the strikingly parallel case of Robinson vs. 
Hillman. 36 App. D. C., 376, etc." 

No such testimony appears in the record, and no citation to 
the record page is given. 

In the succeeding paragraph ou.page 4 it is stated that ap¬ 
pellee in her bill “expressly alleges, as is the fact, that the 
provision of the present building regulations in regard to 
party walls ‘is practically identical with the provision for the 
regulation of buildings in the Federal eitv promulgated by 
President Washington.’ " The quotation to which he i-efers 
appears in the original bill (R.. p. 5), but nowhere appears 
in the amended bill, and it was upon the amended bill that 
issues were joined and the case tried. Even the original bill 
contained no such statement as that made by counsel fox- 
appellant. It is therein stated (R., pp. 4. 5) that section 62. 
of the present building x-egulations is-practically identical 


with-the provision contained in President WashingtonfsTegu- 
lations. This related to section 62 only and did not relate 
to the provisions of' the present building regulations in their 
entirety. 

• • • ‘ < * I 

i 

On. page 5, paragraph ‘"a," an effort, is made to show that 
the learned justice below based his opinion upon testimony 
offered establishing or tending to establish the advantages 
in light and air appellee would derive by having the wall 
removed back o% inches across the dividing line, which 
testimony was by agreement to be disregarded. On page 8 
of appellee's original brief appears a literal quotationj from 
the record. While it was agreed that all opinions of witnesses 
should bo disregarded it was likewise agreed that as the mat¬ 
ter was one of common observation it was to be left “to the 
court's judgment." Having been left to the court : s judgment 
lie made no error in making a finding relative thereto. 

i 

On page 6, paragraph “//' it is claimed that as. the an¬ 
swer of appellant alleged that the bay window was con¬ 
structed of wood, and as appellee offered no proof showing 
that it was not of frame construction, this court must accept 
appellant's allegation contained in his answer to appellee’s 
amended bill. Rule 40, page 67 of the Equity Rules of 
Practice in the I). C. Supreme Court provides: 1 wW 

“Unless the answer assert a set-off or counter-claim 
no reply shall be required without special order of the 
court or justice, but the cause shall be.deemed at issue 
upon the filing of the answer, and any now or affirma¬ 
tive matter therein shall he deemed to he denied ly 
the plaintiff.'* 

. j 

No attempt was made by appellant's attorney to prove that 
the bay window was of frame construction and no evidence 
appears in the record establishing or even tending to estab¬ 
lish the material out of which the bay window was con¬ 
structed. the extract of the testimony set out on pages 6 and 
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7 is correct, but the court will observe that the witness did not 
testify that the entire bay window was constructed of wood, 
but merely testified that the “woodwork was encased in sheet 
metal.” This is very different from the statement appearing- 
in the brief that the bay window was of frame construction. 
Thus it was that counsel for appellee (Appellee’s Original 
Brief, p. 8), stated that section 71 of the building regulations 
had no application to the case. 

On page 7 complaint is made that there is no testimony in 
the record, and certainly not appearing on the pages referred 
to in appellee's original brief, supporting the statement 
therein contained that appellant’s “plan of stuccoing the 
party wall was so that it might conform in appearance and 
finish to the front and rear.” On page 35 witness Brown 
testified: 

“that the south wall of the addition was constructed 
the same as the west wall thereof, and was left in that 
condition; that stucco was then added to the front 
and omitted on the south and that pointing was left 
out of the south wall as is usual where stucco work is 

to be placed.” 

Appellant’s architect, Totten, testified (K., 58): 

“that as it now stands that wall is not jagged but is 
smooth, it was left rough so that it could be stuccoed 
just as Ihe front had been.” 

It is a fact, not shown by the record but of common observa¬ 
tion that the rear of the addition is stuccoed the same as the 
front, and it is conceded by appellant Mann s architect, Tot¬ 
ten, that the south wall was to have been stuccoed the same 
as the front. 

On page 7 counsel for appellant states: 

“On the same pace it is stated that “only seventeen 
feet of the wall could be made use of, and then onlv 
bv reinforcing it with steel (B.. pp. 35. 42),’ there 

•J ' 
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being nothing whatever in the - pages referred to, or 
elsewhere, affording support for or indicating the ex¬ 
istence of the restriction stated.’’ 

Witness Mullett (R., pp. 49-30) testified that in older to 
utilize this wall by removing the north wall of appellee’s 
house over to the dividing line it would be necessary, under 
the present building regulations to construct a light ajnd air 
shaft or well ten feet long and five feet deep. With the con¬ 
struction of such a well only 17 ’4 feet of the wall could possi¬ 
bly be made use of. The statement of counsel for appellee 
to which exception is taken is therefore literally true and 
shown by the record. He further testified (R., p. 36) as 
follows: 

I 

“that if plaintiff desired to use tho wall for th|e pur¬ 
pose of constructing her house to the full height of 
her main building she could not do so without ren¬ 
inforcing it with steel." 

| 

At the bottom of page 7 and continuing on page |8 it is 
stated: 

"On the same page it is alleged that the basement 
and the first and second stories must have b^en 18 
inches thick to enable appellee to use the wall by 
building on it up to the height of her own building, 
the allegation being supported only by the statement 
of her witness Emmert. at page 42.” 

The record facts arc exactly as stated in the last paragraph 
commencing on page 22 of appellee’s original brief and end¬ 
ing with the first paragraph ending on page 23. Witness 
Brown testified that appellee’s building has four stories and 
a basement and the height from the basement floor to! under 
the coping of the north wall is 58 feet 10 inches.! The 
diagram from the building regulations (R., p. 45) shows 
that the exterior walls of a building from 45 to 60 feet high 
must be 18 inches in the basement and first and second stories. 
Therefore, there can he no question hut that to construct a 
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building under the present building regulations to the height 
of appellee'* house nn 18-inch wall up to the third story is 
required. 

On page s of appellant's reply brief it is stated: 


f * A t page ') it is stated that the party wall "practi¬ 
cally excluded light and air from the two small 
wiiidows. faring northeast and northwest/ of the bay- 
window. which claim there is no scintilla of evidence 
lo support." 


Appellee testified ( lb. p. 48) : 

rThc effect of its construction had been to make 
the room there dark so that it cannot ho used except 
by artificial light, while theretofore it had been very 
light." 


Witness Kmmert (lb. ]>. 42) testified: 

“that the construction of the A : Xj inches over the line 
lias completely bricked 1 up the two front hay windows 
on the second tloor. each containing 17 square feet of 
glass and lots interfered tiiflt the light and rentila- 
tion from tiro otlnr trindoics. destroying practically 
all of the light In the room■ of the second floor , also 
interfering with light and air in the center hall and 
practically shutting otf light from the whole of the 
second floor and lias also cut off light to down-stairs 
portion, cutting off light and ventilation of the cen¬ 
ter room on the first floor, from the middle room, or 
music room, as it is called." 


The succeeding matter on page S attempt's to establish by 
the record that the wall in question was fully completed on 
July 21, six days before appellee entered her protest. It is 
not denied that appellee entered a protest within 24 horn's 
after she first learned that the wall was under construction. 
Appellee testified (R., p. 48) : 

“she returned to Washington July 2(5, and had'no 
knowledge thereof, directly or indirectly prior to that 
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date, wlbcn they were working near the top of the 
addition, that she is not positive what they \ were 
doing, thinks they were taking up brick and hying 
it up near the top, she knows they worked thefe for 
some time after her return.'' 

Witness Ballinger testified (R., p. 50) that when lie! went 
In the building on July 27 and entered a protest, 

“it had been built up practically to the coping! line, 
they were still adding bricks to'the top of the fall/'' 

W itness Davis, testifying for appellant (K., p. 52), Stated 
that the wall was completed on July 2.1, but on cross-examina¬ 
tion (R., p. 53) he admitted that lie kept no records of the 
progress of the work and was relying upon his merhory: 
that he might be mistaken. 

1 he third section of the reply brief commencing on | page 
P is fully and accurately covered in appellee's original brief, 
pages 11-10. and needs no further discussion here. 

On page 11 complaint is made that the decisions cited and 
relied upon by appellee and therein referred to do noi sus¬ 
tain the decree below. It is respectfully submitted thajt the 
cases cited in appellee's brief in support of the remedy bv 
mandatory injunction present the law applicable to the ease 
and that when said decisions are applied to the facts ip the 
ca>e at bar there can be no (question about appellees right to 
the mandatory injunction decreed by the court l>elowi. It 
is significant in this connection that counsel for 
conclude their reply brief in those words: 

“With the other authorities cited, upholding the juris¬ 
diction to enjoin where the injury would be irrepara¬ 
ble and where the law courts arc unable to afford ade¬ 
quate relief, we have no controversy/* 

i 

The construction of the wall in (jueslion has deprived ap¬ 
pellee of the use of the center part of her house and willjcon- 


i 

i 


appcjllant 
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tinue to do so as long as the wall remains on appellee’s land. 
If this is not an irreparable and continuing injury it would 
he difficult to conceive of such a case. 


On page 11 it is stated: 

“Haitsch vs. Duffy, 92 Atl. Rep., 249, cited a t 
p. 35, deals only with the inadequacy of the remedy 
bv ejectment, a question in the case at bar curiously 
enough not charged by the brief to tne appellants 
counsel , and which arose only upon the courts sug¬ 
gestion (Rec., p. 63). 

The above statement is utterly inconsistent with the second 
assignment of error (Appellant’s Original Brief, p. 18) which 

is ’ 

“The decree below is erroneous in holding the cast 
a proper one for the issuance of an in junction, instead 
of remitting plaintiff to her remedy at law—covering 
assignment of error No. 6.” 

It mav, therefore, well be assumed that counsel for appel¬ 
lant has abandoned his second assignment of error. 


Attention is here invited to the fact that nowhere in the 
reply brief does counsel for appellant question the facts set 
out on pages 21 to 26. inclusive, of appellees oiiginal brief, 
which deal with the nature and character of the structure 
misnamed a party wall by appellant. 

Respectfully submitted, 

WEBSTER BALLINGER, 

Attorney for Awe-llcc. 


3 


.(36260); 







(Sourtaf Appeals, Sistrirt af ©alumina 


October Term, 1917. 


No. 3074. 

Isaac T. Mann, Appellant, 
vs. 

Celia M. R. Boyts, Appellee. 

MEMORANDUM IN RE APPELLEE’S REPLY 

BRIEF. 


W. C. Sullivan, 

J. J . Darlington, 
Attorneys for Appellant. 








IN THE 

j 
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October Term, 1917. 


No. 3074. 


Isaac T. Mann, Appellant, 
vs. 

Celia M. R. Boyts, Appellee. 


MEMORANDUM IN RE APPELLEE’S REPLY 

BRIEF. jfiH 

1. The Reply Brief objects that it is only Section 62 of 
the present Building Regulations which appellee in her 
Original Bill admitted to be practically identical with the 
provision contained in President Washington’s Regulations, 
and that this admission is omitted from the Amended Bill. 
Paragraph 10 of the Amended Bill, it is submitted, shows 
to common intent and to all practical purposes that Section 
62 is identical with the fourth section of Building Regula¬ 
tion No. 1 promulgated by President Washington on Octo¬ 
ber 17, 1791; and as it is this provision, alone, uport which 
the appellant by his answer bases his right to center his 
wall upon the party line (See also, Fowler vs. Kohler, 





43 App. D. C., p. 356), the point of the objection is not 
obvious. 

2. With respect to the material of which the appellee’s 
bay window is constructed, and if the example set at pp. 7-8 
of appellee's Original Brief constitutes a precedent which 
may be followed, we should find by reference to p. 98 of 
the stenographic report of the trial of this case below the 
following from the testimony of the builder Edwin Davis: 

The Witness: “The window is constructed of wood, 
and covered with sheet metal. 

“Qi Do you mean the Boyts bay window ? 

“A. Yes, sir. 

“O. Do you mean the whole bay window? 

“A. As far as I could see. it was wood." 

Confining ourselves, however, to the record, and extend¬ 
ing to it the principle of reasonable intendment, especially 
necessary under the present rule which admits of summari¬ 
zation, only, it is submitted that the allegation of the An¬ 
swer in this regard, uncontradicted by any proof, is suffi¬ 
ciently sustained by pp. 53-4 of the record, especially when 
read in the light of the statement at p. 3 of Appellee s 
Original Brief that the exterior of the bay window was 
covered with sheet metal—i. e., the whole exterior, and the 
evidence showing (Rec., p. 54) that the part so encased was 
woodwork. 

3. That a claim that the placing of the south wall of 
appellant’s addition 5 y 4 inches over the party line practi¬ 
cally excluded all light and ventilation from the northwest 
and northeast openings of the bay window, the former of 
these openings having an unobstructed outlook upon the 

oassacrewav between the two houses three fet five inches 
1 * 


wide to and across 16th Street, and the northeast opening 
having a like unobstructed outlook along that passageway 
to appellee’s rear yard and across the alley, is a physical 
impossibility, and that if, as contended in appellee’s Reply 
Brief, the testimony of her witness Emmert is td be con¬ 
strued as affirming that claim, the effect can be only to 
weaken his testimony upon that or any other point, seems 
sufficiently apparent, without argument. If, however, we 
are in error in this, then a fortiori the contention that the 
withdrawal of appellant’s wall as required by the decree 
appealed from, so as to afford the north opening of the 
bay window an outlook of 5 $4 inches upon a blank brick 
wall, would give light and air to that opening must fall 
with it, and makes it plain under the authorities dealing 
with mandatory injunctions and the necessarily accompany¬ 
ing question as to the balance of damage, inconvenience and 
loss, that the present is not a proper case for such ap injunc¬ 
tion. 

i 

I 

I 

4. While too immaterial, perhaps, to justify reference 
to it, the contention at p. 8 of the Reply Brief, that appel¬ 
lant’s assignment of error No. 6 proves insistency by him 
upon ejectment as appellee’s proper remedy—coptrary to 
the statement of the trial court, at p. 63 of the record, that 
the suggestion of ejectment was its own—is disposed of 
by reference, simply, to the assignment of error in question, 
at p. 28 of the record. Ejectment is not an action at law 

for damages. fll 

| 

i 

5. The conclusion of the Reply Brief, at p. 8, tjiat pages 
9 to 16 of appellant’s Original Brief, tending to establish 
that the wall in controversy is a party wall, are ip effect to 
be regarded as waived or abandoned because not repeated 
in his Reply Brief by way of response to pp. 21-6 of appel- 
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lee’s Original Brief arguing to the contrary, can not re¬ 
quire answer. Under the decisions of the courts of last 
resort in this jurisdiction, unreversed, unmodified and in 
full force when appellant built his wall, only a wall struc¬ 
turally non-bsable as a party wall, as in Smoot vs. Heyl, 
is, in the language of the Reply Brief, “misnamed a party 
wall”; while if, as in Robinson vs. Hillman, 36 App. D. C., 
576, 582, the wall, as in this case, is shown “to have 
been constructed in accordance with the regulations look¬ 
ing to stability, safety, etc., and there is no evidence to 
show that it can not be availed of as a party wall should 
plaintiffs hereafter desire to make use of it as such,” then 
(p. 581) “the right to erect it in part upon the adjoining lot 
can not be made to depend upon the intention or ability of 
the owner incroached upon to make use of it at the time,” 
but is a right resting in contract, attached to every building- 
lot in the city of Washington, from its foundation, under 
the terms of the deeds from the original proprietors and 
under the Fourth Section of Building Regulation No. 1, 
promulgated by President Washington, of which right no 
owner may legally, or rightfully, deprive his adjoining 
owner by the manner in which he may choose to construct 
his own improvement. 

Respectfully submitted, 

W. C. Sullivan, 

J. J. Darlington, 
'Attorneys for Appellant. 




